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Diép Biao Anh 13 cong tac vién nim nhat Dy an Pai Sy Ky Bién Pong va 1a thac sy
lanh vuc Quan hé qudc té tai truong Pai hoc Bond (Australia). Tran Thi Phuwong
Thao 1a cOng tac vién nam th ba cua Du an Pai Su Ky Bién Pong va co béng thac
sy Luat qudc té tai trudng Pai hoc George Washington, My. Lu4n an thac sy cia co
c6 twa dé& “Historic rights and historic titles the compatibility of the arbitral tribunal
award in the Phiilippines v. China case and the international law of the sea”. TS
Véan Pham va PGS. TS Nguyén Hong Thao 1a thanh vién Dy an Pai Sy Ky Bién
Dong.

Du 4n Pai Sy Ky Bién Pong — The South China Sea Chronicle Initiative (SCSCI)
1a mdt du an phi lgi nhudn, phi chinh tri véi st ménh xay dung céc bién nién sy kién,
tong hop va hé théng hoa tu liéu, thong tin vé cac chu dé quan trong cia tranh chip
Bién Pong theo tiéu chuan khoa hoc, da chiéu. Muc dich ciia Dy 4n nham gép phan
cung cap tu lidu va mot birc tranh tong thé va hé thong vé dién tién tranh chap Bién
Dong, gitip cac nha phan tich va hoach dinh chinh sach c6 thé hiéu duoc thuc su ban
chit tranh chip va c6 nhimng danh gia, giai phap dung dan, dem lai cong bang va hoa
binh, hudng t6i an ninh va hop tac bén viing trong khu vuec.

Website: https://daisukybiendong.wordpress.com

Facebook: https://www.facebook.com/daisukybiendong/

Email: sukybiendong@gmail.com

Tai khodn tai trg qua Paypal: sukybiendong@gmail.com

Cdc dn phdam ciia Dw én Pai S Ky Bién Pong khong nhat thiét thé hién quan diém
ctia tat ca thanh vién va cong tac vién, hay cdc nha tai tro Du an DPai Sy Ky Bién
Péng. Ban quyén cdc an pham thudc vé cdc tic gia, dich gia va D dn Pai Sw Ky
Bién Pong. Moi sw sir dung lai hay trich dan phdi ghi 6 nguon va dan link téi bai
géc trén Dy an Pai Su Ky Bién Dong. Str dung cho muc dich thwong mai phai duwoc
sw dong ¥ bang van ban ciia Dy én Pai Sw Ky Bién Déng.
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Loi gidi thi¢u:

Thang Giéng nam 2013, Philippines chinh thirc khai kién Trung Qudc trude Toa trong tai thanh
1ap theo Phu luc VII ciia Cong uéc Lién Hop Qudc vé Luét Bién (UNCLOS) vé cach hiéu va ap
dung mét sé diéu khoan cia UNCLOS ¢ Bién Pong. Sau ba nim xem xét vu kién, ngay 12 thang
7 nam 2016, Toa trong tai di ra phan quyét cé tinh budc ngodt dbi voi cuc dién phap 1y cua cac
tranh chip bién & Bién Dong. Phan quyét da giai thich va lam sang to nhiéu khai niém trong
UNCLOS, déng gop phat trién luat qudc té va 1am rd co so phap 1y cia cac yéu sach bién ¢ Bién
Dong, mo ra canh cira dé giai quyét tranh chap mot cach cong bang va hoa binh phi hop véi luat
quéc té, hudng té1 on dinh va thinh vuong lau dai, thuc chét trong khu vye.

Mot ndi dung quan trong trong Phan quyét ctia Toa 1a quy ché phép 1y ctia cac thuc thé dia 1y ndi
& triéu cao & quan dao Trudng Sa, theo do, khong co thuc thé nao 1a déo va do d6 khong c6 thuc
thé nao dwoc hudng ving dic quyén kinh té hay thém lyc dia riéng. Két luan cia Toa c6 tinh
chung tham. Dé di ti két luan nay, Toa trong tai da tién hanh nhing phan tich c¢é tinh kinh dién,
d3 1am rd nhiéu khai niém von gay tranh cai biy 1au vé diéu 121(3) cia UNCLOS nhu “thé nao 1a
dap tmg doi sdng con ngudi”, “thé nao 1a co thé co nén kinh té riéng” dé cho mot thuc thé ndi &

tridu cao c6 quy ché phap 1y cua ddo.

Phan quyét ctia Toa trong tai vé quy ché phéap 1y cua cac thyc thé ndi ¢ triéu cao & quan dao
Trudng Sa boi vy khong chi gitip thu hep ddng ké pham vi ving bién tranh chap & quéan dao
Trudng Sa, ma con tao mot tién 1é tham khao giai quyét tranh chap bién ¢ quan dao Hoang Sa va
dam phan phan dinh bién khu vyc ngoai Vinh Bic B6 gan quan dao Hoang Sa giita Viét Nam va

Trung Qudc.

Vi y nghia ¢6 tinh thoi sy d6, Du an Pai Sy Ky Bién Dong xin tran trong gidi thi€u ban trich
dich phan phan quyét nay ciia Toa trong tai, voi mong mudn giup doc gia Viét c6 thé tiép can dé
dang hon, tiép thu tot hon tinh hoa cta phan quyét, dong long tim kiém mot giai phap cho tong
thé tranh chap Bién Pong trén co s& luat qudc té.
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Quy Ché Phap Ly ciia Pio Ba Binh va Cac Thue Thé Pia Ly Noi & Triéu Cao
& Quan Pio Truong Sa

Trich tir Phan quyét ngay 12 thang 7 ndam 2016 cia Toa trong tai Vu kién Bién Péng giita
Philippines va Trung Quéc.

I. Dir ki¢n thuc té lién quan téi cic thuce thé dia 1y noi ¢ triéu cao quan trong
& quén dio Truwong Sa

Toa 4n dd xem xét mot luong 16n bang chimg lién quan dén tinh trang ctia cac thuc thé dia 1y (sau
day goi tat 14 “thyc the” — BTV) ndi ¢ tridu cao quan trong & quan dao Truong Sa. Qua trinh xem
xét bao gdm céc bang chimg duoc dua ra boi Philippines, ciing nhur bang ching trong cac ngudn
va tai liéu cong khai khac ma Toa an thu thap dugc tir luu trit cia Van phong Thuy van Vuong
qudc Anh, Thu vién Quéc gia Phép (Bibliothéque Nationale de France) va Luwu trit Phdp & Hai
Ngoai (Archives Nationales d’Outre-Mer).

Khong thé phu nhén rang tat ca cac thuc thé ndi ¢ triéu cao quan trong & quin dao Truong Sa
hién dang duogc kiém soat boi mot Quéc gia ven bién, hodc nudc nay hodc nudc kia, va nhiing
nudc nay da xay dung cac cAu tric va thiét 12p nhén vién trén ddo. Sy hién di¢n nay, tuy nhién,
vé& ban chét chu yéu 1a ctia quan doi hay chinh pha va co su can dy ctia ngudn cung cap dang ké
tr bén ngoai. Hon nira, nhiéu thyuc thé ndi & triéu cao da bi stra dbi dang ké so voi diéu kién tu
nhién ban ddu. Thém vao do, nhiing sép dat vé tinh trang hién tai va sy cu ngu cia con nguoi trén
nhitng thyc thé nay co thé 1a phan anh nhitng nd luc ¢b ¥ to vé& cac thuc thé theo cach ma ting
hodc giam kha ning cho thyuc thé d6 duge xem xét co thé tao ra ving dic quyén kinh té hay
khong, tuy vao loi ich ciia Qudc gia lién quan. Do d6, Toa coi bang ching lich st vé tinh trang
cac thuc thé - truge khi vung dac quyén kinh té xuét hién nhu mot khai niém hodc trude khi bat
dau c6 stra d6i dang ké boi con nguoi — 1a mot chi dan déng tin cay hon vé nang lyc duy tri doi

sdng con ngudi hay doi séng kinh té.
579. Toa s& lan luot xem xét cac khia canh khéc nhau cua tinh trang cac thuc thé.
(a) Sw hién dién ciia nuéc ngot udng dwoe

580. Ho so cho thiy co nhitng bao co thong nhit vé cc giéng nhé ndm & mot sb thuc thé thude

quan dao Truong Sa. An ban nam 1868 ctia Danh muc Bién Trung Hoa (China Sea Directory),
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phan anh nhiing quan sat dugc suu tim trong mot khao sat cia HMS Rifleman tai khu vuc nay,
ghi nhan sy tdn tai ciia cac giéng nho trén ddo Ba Binh (Itu Aba), Thi Tt (Thitu) va Song Tu
Dong (North-East Cay), trong d6 lién quan dén ddo Ba Binh, quan sat dugc “nudc duoc tim thay
trong giéng & dao nay tot hon & bat ky noi nao khac”.! HMS Rambler bao céo vé mot giéng nho
twong tw & Nam Yét (Namyit) nim 1888;> HMS Iroquois mé ta hai giéng & Song Tir Ty nim
1926;* va HMS Herald bao cdo vé mot giéng & dao Trudng Sa nam 1936.% Cubi cing, Chi dan di
bién cho nhitng khu viee nguy hiém (Sailing Direction for the Dangerous Ground) cia Anh nim
1944 mb ta hai giéng & ddo Vinh Vién (Nanshan Island).’

581. Tai noi ma chit luong nuée duoc ghi lai, cac két qua cho thiy khac nhau. Bén canh nhiing
quan sat duoc ghi lai trudc d6 rang nuée & ddo Ba Binh “tot hon bat ky noi nao khac”,’ nuée o
Thi Tt dwoc md ta 1a “nude lo nhung udng duge” vao nam 1937,” nude & Song Tir Tay dugc ghi
nhén 1a “hoi duc” do d6 “nén dugc su dung can trong” nam 1926,° va nudc ¢ dao Truong Sa
duogc cho 13 “hoi 19”.° Céc giéng & Vinh Vién duoc mb ta 13 “nuéc 1o”."°

582. Pdng thoi, mot bao cio khao sat cia Nhat vé dao Ba Binh tir ndm 1939, c6 vé nhu duoc

thyc hién nham muc ti€u thuong mai, mo ta so lugng dang ké nude ngot nhu sau:

Vao thoi diém do, cé bon giéng, nhung chi ¢é hai giéng dwoe sir dung. Mot trong hai
giéng c6 dwong kinh mét mét, va sau khodng nam mét. Cé6 mot lwong Ién nuwée bén
ngodi, va theo két qua ciia mét cudc khdo sat, nuée thich hop dé uong, va nhing nguoi

dan o do ciing sw dung nuoc dé uong.

Ngay ca khi ho khai théac khodng 10 tan nwée tir moi giéng méi ngay, tinh trang cia giéng
ciing khéng hé thay déi. Vi nguoi dan chuwa bao gio- khai thac hon 10 tan nwée moi ngdy

' Admiralty Hydrographic Office, China Sea Directory, Vol. II, p. 71 (Ist ed., 1868); xem thém Admiralty
* Report of the Results of an Examination by the Officers of H.M.S. Rambler of the Slopes and Zoological Condition
of Tizard and Macclesfield Banks, UKHO Ref. HD106 at p. 15 (1888).

> HMS Troquois, Sailing Directions to accompany Chart of North Danger (North-East Cay and South-West Cay) at
p- 2 (1926).

* HMS Herald, Corrections to Sailing Directions for Spratly Island, Amboyna Cay, and Fiery Cross Reef, UKHO
Ref. H3853/1936 at p. 1 (1936).

> Sailing Direction for the Dangerous Ground, UKHO Ref. HD384 at p. 7 (1944 ed.).

6 Admiralty Hydrographic Office, China Sea Directory, Vol. II, p. 71 (Ist ed., 1868); xem thém Admiralty
Hydrographic Office, China Sea Directory, Vol. 11, pp. 72, 74 (1st ed., 1868).

"HMS Herald, Report of 1937 Visit to Thitu and Itu Aba, UKHO Ref. H2499/1937 at p. 1 (1937).

¥ HMS Iroquois, Sailing Directions to accompany Chart of North Danger (North-East Cay and South-West Cay) at
p- 2 (1926).

® HMS Herald, Corrections to Sailing Directions for Spratly Island, Amboyna Cay, and Fiery Cross Reef, UKHO
Ref. H3853/1936 at p. 1 (1936).

' Sailing Direction for the Dangerous Ground, UKHO Ref. HD384 at p. 7 (1944 ed.).
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nén khong thé giai thich chinh xdc heong nuwde ma giéng cé thé cung cdp. Tuy nhién,

gieng duoc cong nhdn la co kha nang cung cap lwong nuoc dang ke.

Bén canh giéng dwoc dé cdp & trén, cac giéng khdc c6 kich thuée twong te da dwoc siv
dung cho nhiéu muc dich khdc nhau, va tdt ca cac céng viée doi héi can phdi cé mede
ciing sir dung miede tir cac giéng nay. Hai giéng khdac khong duoe sir dung tai thoi diém dé
va khong duwoc dé tam dén, mac di dwoc cho la cé nhiéu nudc hon theo cach gidi thich

trén."!
583. Mot ghi chép khac ciia Nhat vé chuyén thim dao Ba Binh tuong ty ciing cho thay “chat
lwong nude tét, va s6 luong ddi dao”.'* Cac ghi chép gan hon vé chat lugng nudc thi cho két qua
hon hop. Mot nghién ctru ctiia cac nha thyc vat hoc Pai Loan nam 1994 cho théy “nudc ngﬁm
min va khong thé udng dwoc”."> Mot nghién ctru khac trong cting nam chi ra “mot cach tong thé,
hai khu vuc nudc ngot thuc su co chét lugng nude tdt hon so véi cac con song hoac hd thong
thuong” va “ngudn nudc ngot ctia dao van & trong tinh trang tot”."* Truyén thong dua tin vé cac
chuyén thim gin déy t6i ddo Ba Binh ciia cac quan chirc va khach moi ciia Chinh quyén Dai

Loan cling nhan manh rang nudc giéng ¢ day cé thé uong duoc.

584. Theo quan diém cua Toa trong tai, bao cdo nay phu hop voi sy hién dién, vé mat lich sur, cta
vong nudc ngot (freshwater lenses) dudi phan 1on cac thuc thé ndi quan trong nhat & quan dao
Trudng Sa. Chét luong nuéc khong can thiét phai phu hop véi tiéu chuan cta nudc udng duoc
ngdy nay va cé thé thay doi theo thoi gian, v6i lwong mua, sir dung, va tham chi 1a diéu kién thuy
triéu tac dong dén d6 man. Tom lai, ngu@)n nudce tét nhat ndm ¢ dao Ba Binh va Song Tur Tay.
Toa ghi nhan cic bang chimg chuyén gia ma Philippines dua ra vé kha nang han ché ciia vong
nude ngot & dao Ba Binh co thé dy doan duogc, nhung ciing luu § ring nhitng két luan nay duoc
du doan mot phan dwa vao thuc té 13 viée xdy dung duong bang trén thyc thé nay s& giam kha
nang hap thy nudc mua cta dat va tai tao vong nudc ngot.”” Cubi ciing, Toa luu ¥ rang cac ngudn
nude ngot ciia nhitng thyc thé nay, cing véi ngudn nude mua thu nhan udce tinh, rd rang da giap
cho sb lwong nhoé cu dan trong qua khir (xem doan 601 dudi ddy) va vi thé két luan ring nhimng
thyc thé nay trong diéu kién tu nhién ctia ching c6 kha ning nay, bat ké diéu nay co tiép tuc dung
trong thoi diém hién nay hay khong.

' H. Hiratsuka, “The Extended Base for the Expansion of the Fishery Business to Southern Area: New Southern
Archipelago—On-Site Survey Report,” Taiwan Times (May 1939).

2 U. Kokura, The Islands of Storm, pp. 188, 194 (1940).

3 T.C. Huang, et al., “The Flora of Taipingtao (Itu Aba Island),” Taiwania, Vol. 39, No. 1-2 (1994) (Annex 254).

' M. Chen, “Water Quality Survey in South China Sea and Taiping Island Sea Region,” in L. Fang & K. Lee
(eds.), Policy Guiding Principles: The Report for the Ecological Environment Survey on South Sea, p. 187 at p. 194
(1994)

1% See generally First Bailey Report; Second Bailey Report.
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(b) Tham thuc vat va sinh vat hoc

585. B4o céo twong ty chi ra rang nhimng thyuc thé 16n hon & quan dao Truong Sa trong lich sir
cling c6 tham thyc vat. An ban Danh muc bién T rung Hoa nam 1868 cuia Anh da miéu ta ddo Ba
Binh "dugc bao pht bdi nhitng cdy nhoé va bui cdy cao" va ghi nhéan su hién di¢n cua "hai hoac ba
cdy hat cacao va mot vai ciy ma dé gan mot cai giéng nho, nhung ddi twong dé thay nhat 1a mot

»16 Tuong ty vay, Thi Tu dugc mo ta c6 “mot khom cady sam mau” va “mot so bui

517

cay bui den.

. Nam Yét trong

phan mo ta vao nim 1888 “duoc bao phu gan nhu toan phan boi nhimg ciy nhé va bui cay”'®,

cay thap va hai cay ca cao coi coc gan mot cai gieng nhdé va mot vai cady ma dé

Loai Ta “dugc phu day bui cay”'” va ca hai ran san ho trén Cum Song Tir “dugc bao phu boi ¢o
tho™°. Tuy nhién, trong cung thoi gian do, ddo Truong Sa dugc ghi nhan 1a khong cd6 mdt bui cay

2l Phi hanh doan ciia HMS Rifleman ciing dwoc ghi nhan 13 da

hodc tham chi 1a mdt ngon co.
trong cay dira trén dao Truong Sa va An Bang vao nam 1864, dé ting kha ning hién thi cta cac

thuc thé.*

586. Theo thoi gian, mic d§ tham thyc vat trén cac thuc thé da tang 1én, va voi muc dich thuong
mai (duoc thao luin & doan 610 va 611 dudi ddy), Nhat Ban di tién hanh mét nd luc tong hop dé
trong ciy an qué trén dao Ba Binh. Mot bio cdo tir nim 1919 da ghi rang “mdt s6 luong 16n ciy
chudi moc day khip noi trén dao. Ngoai ra, nhitng con chudt hoang chay trén cay khap noi trén
dao, va gén nhu tit ca chudi chin da trd thanh thire dn cho chudt. Trén thuc té, hon dao di bi

3 Trude nam 1933, dao Ba Binh dugc mo ta 1a ¢6 “mot ring ciy du du rim

chudt xam chiém.
rap. Nhimg cy du du von duoc trong boi nguoi Nhat Ban da lan truyén va luu giir hat giéng
khip hon dao. Ngoai ra, van ¢ nhiing canh dong co trai dai, canh dong dira va nhimng canh dong
mia.”**

587. Trai lai, Van phong Thuc vat hoc tai Viéen Nghién ciru Nong hoc Pong Duong (Division
Botanique a [’Institut des Recherches Agronomiques de L’Indochine) ghi lai mitc d0 tham thyuc
vat thép hon & dao Nam Yét va dao Son Ca (Sand Cay). Tham thuc vat & ddo Nam Yét duoc mo

'® Admiralty Hydrographic Office, China Sea Directory, Vol. II, p. 70 (1st ed., 1868).

"7 Admiralty Hydrographic Office, China Sea Directory, Vol. II, p. 72 (1sted., 1868).

'8 Report of the Results of an Examination by the Officers of H.M.S. Rambler of the Slopes and Zoological Condition
of Tizard and Macclesfield Banks, UKHO Ref. HD106 at p. 15 (1888).

' Admiralty Hydrographic Office, China Sea Directory, Vol. 11, p. 71 (1sted., 1868).

% Admiralty Hydrographic Office, China Sea Directory, Vol. IL, p. 74 (1sted., 1868).

*! Admiralty Hydrographic Office, China Sea Directory, Vol. IL, p. 66 (1sted., 1868).

22 Letter from Commander Ward, HMS Rifleman, to the Hydrographer of the Admiralty (29 July 1864).

> U. Kokura, The Islands of Storm, pp. 182-183 (1940).

** “Look, Japan Made Significant Marks Everywhere,” Osaka Asahi Shimbum (6 September 1933).
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ta 1a “chat lugng nghéo nan hon ¢ dao Ba Binh”.*> Béo céo ghi lai mot s6 cdy nhat dinh “kha

phong phii” nhung chi c6 khoang 15 cay dira “la nhiing cdy duy nhét trén dao”.** Bao cdo ciing

ghi lai rang dao Son Ca khong c6 cdy, va mo ta tham thyc vat 13 “than thao” nhung “6m yéu”.”’
588. Ngudn gbc ctia cac loai cy trong ghi nhan trén dao Ba Binh dugc 1am rd trong mot bao cdo
nam 1939 vé cac hoat dong thuong mai trong giai doan c6 su hi¢n dién ctia Nhat Ban ghi lai nhu

sau:

Cong ty da no lyc phat trien hon dao dé cw ngu, va nghién cuu nhan giong cay co, canh
tac du du, dira va chuoi, chiét xuat dau dvea, tan dung du du, ché bien dira, v.v.., va cong

ty dd trong rau dé cung cdp lwong thue.

Pu dii phdt trién manh mé khdp noi trén Long Island’®, va hon ddo nay con dwoc goi la
Pdo Pu dii (Island of Papayas).”

589. Mot bao céo khac cua Nhat Ban nam 1939 ghi lai nhu sau:

Péi véi cdc logi cdy, ngodi nhitng cdy ngdn tir hai dén ba mét, ¢é 131 cdy co cao tir 7 dén
10 mét, cho rat nhiéu trdi cdy méi nam. Ngodi ra, ¢é 31 cdy than cirng, ¢é chu vi 2 mét va
cao 15 mét. Hon nita, ¢é 80 cdy than mém, c6 chu vi 1 mét va cao khodng 10 mét. Bén
canh do, c6 rat nhiéu cdy, c6 chu vi 20 cm va cao khodng 3 mét phat trién manh mé.

Ngoai nhitng cdy trén, con co mot so cay du du va chuoi.

Phan I6n dat trong néi trén da bat dau dwoc sie dung nhw dat nong nghiép, va cdi thdo va

cu cdi duoc trong o do.

Péi véi dong vat, nhiéu dan ga va lon dwoc nuoi L0
590. Ghi chép cua Nhat Ban dugc xac nhan bdi ngudi Phap, trong mot bdo cdo ndm 1936 cua
Vin phong Thue vat hoc tai Vién Nghién ctru Nong hoc Péng Duong, cung cip tai liéu lich sir

chi tiét nhat vé tham thuc vt trén dao Ba Binh:

¥ “Visite Botanique au Récif Tizard,” Bulletin économique de I'Indo-Chine, pp. 772 (September-October 1936)
(dich tir ban gdc tiéng Phap).

% «Visite Botanique au Récif Tizard,” Bulletin économique de I'Indo-Chine, pp. 772 (September-October 1936)
(dich tir ban gdc tiéng Phap).

7 «“Visite Botanique au Récif Tizard,” Bulletin économique de I'Indo-Chine, pp. 772 (September-October 1936)
(dich tir ban gdc tiéng Phap).

28 Long Island 1a tén dugc dich tur tiéng Nhat ctia dao Ba Binh — chu thich ciia BTV

*'Y. Yamamoto, “The Brief History of the Sinnan Islands,” Science of Taiwan, Vol. 7, No. 3 (1939).

% H. Hiratsuka, “The Extended Base for the Expansion of the Fishery Business to Southern Area: New Southern
Archipelago—On-Site Survey Report,” Taiwan Times (May 1939).
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Puing nhw di dodn, tham thic vét ciia hon ddo ndy rat nghéo nan vé ching loai. Bén
canh nhitng cdy trong dwoc nhdp khau: mot tram cdy diva (lién két chdt ché & phan phia
Nam cuia ddo va da phat trién day di cho dén nay tir thoi diém trude d6), dau thau dau va

cdy du du rai rdac quanh dao, c6 20 loai da dwoc xac dinh.

Phia déng va phia nam cia ddo, dwoc bdo vé tot hon trong mia mua, dwge bao phii béi
tham thue vit tuyét dep, cdc lodai quy hiém dwoc tim thdy nhiéu hon trong ddt gidu phot
phat. Phia bdc va phia tdy, ngiege lai, mdc dit ¢é cung cdc lodi thiee vit, dwoc che phii véi

tham thuc vat héo ua, rung la, va rat nhiéu cay chet.

Cay sinh trudng manh nhdt la Gordia subcordata (Boraginées) cao trén 20 mét, than cdy
c6 dwong kinh lén dén 2 mét. Lodi cdy nay khd nhiéu va rdi rdc khdp ddo, dic biét la ¢

trung tam cua dao.

Hai cdy Erythrina indica, ciing o trung tam cua dao, cao 20 mét voi than cdy co duong
kinh 1 mét.

Tur trung tam va phia dong co mot cay hanh nhdan nhiét doi (Terminalia Catappa) nho cao
khodng 5 dén 6 mét, hau hét la mam cia hanh nhin nhiét déi cé dai, khong con nghi ngo
gi nita, da dwoc nhitng ngueoi khai thac phot phat sir dung. Trong sé cdc cdy trén ddo, chi

c6 1 cdy Calophyllurn inophyllum, rdt khoé manh, dat chiéu cao 5-6 mét.

Vé phia dong bdc, hai muoi cdy Macaranga, lodi thuc vit nay khéng thé xdc dinh vi
khéng c6 hoa va qua, dat chiéu cao 15 dén 20 mét. Nhitng cdy ndy nam sat mot so cdy

Ochrosia borbonica cao 10 mét ¢6 quad hinh trismg chdy ra mét loai mii trang.

Pay la nhitng cdy duy nhat hién dién trén dao. Mot sé lodi cdy bui ciing moc ¢ d6. Mot
trong sé dé, Scaevola Kocniaii (Goode niacée), cao t6i 5-6 mét, tao thanh mét vanh dai
thwe vdt quanh dao, khéng dé 16 bdt cir thir gi ngoadi nhitng bdi bién cdt trang. Nhung
trong khi & phia nam, nhitng bui cdy nay phdt trién manh, rat xanh va dwoc che phii béi
qud mau trang - & phia bdc, nhitng cdy nay lai chét, va tao thanh khéng qud mét hang rao

cdc nhanh cay.

O trung tam cua dao, mot so loai Guettarda speciosa cao tir 2 dén 4 mét. song lan voi

Morinda citrifolia (lodi bracteata) mét loai phdt trién manh va nhiéu qud.

Phia tdy nam cua dao, lanh dia cua Umlaut volutina (Urticaceae) thuéc ho Gapsicum

fructicosum (Solanaceae) véi qua dé, Clitoria macrophylla (Papilionaceae) bi xam chiém
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mot phcfn boi Capparis pumila, dwoc tron voi thau dau cé thé dwgc du nhdp boi cac thy

mé khai thac phét phat. O khdp moi noi, ciing ¢ du di, ¢é 1€ ciing dwoc du nhdp.

Méi truong song duwoc cung cdp boi mot sé lodi thdo mdc. Mot cdy dwong xi, lodi
Blechnum sp., dat chiéu cao hon 1 mét, tao thanh mét bui day gan nhie khong thé xdm
nhdp trén mot phcfn I6m dién tich ddo. Mot sé logi tram tich, Mariscus albescens, moc &
goc cia cdy Chi Ngat (Cordia) va dwong nhw dang héo vi khé nwée. Mot s6 logi co:
Thuaria sarmentosa va Ischoemum sp. moc lan 16n vé&i nhau & mot vai noi va doc theo bdi
bién. Cubi ciing, vé phia nam va trung tam cua hon ddao, c6 1€ noi tham thire vdt nguyén
thity da bi phd hity d@é khai thac phét phat, c6 mét tam tham vé tan loai Ipomoea biloba
phii ddy hoa va trdi cdy mau tim hodc trdng. O phia Bdc, 16p phit mat dit bao gom mot

loai day leo Tilliacée, Triumfetta radicans, nam ¢ bdi bién va bén trong hon dao.

Dé hoan chinh viéc xem xét tham thuc vat nay, ¢ phia tdy nam cua cdc hon dao, co mot

vai cay Pandanus co nhiéu trai cay lon.

Noi tom lgi, nhw da dwoc du kien va ngoai cac logi cdy dwoc du nhdp, tham thuc vat rat
ngheo vi no bi giam xuong con hai muoi lodi.

Hon dao bay gio da bi bo hoang hoan toan va cac khu vuc trong sé co thé tai sinh voi cdc

N . ~ Ne g en s 31
loai twong tw voi nhitng loai hién co.

591. Trude nam 1947, sau chién tranh, ddo Ba Binh dugc mo ta nhu sau:

C6 nhiéu lodi cdy nhiét déi sinh trieong & day — ving dat nay déc biét dwge bao phii béi
nhitng cdy rau muong xinh dep mau do va tim nhat, lodi cdy ciing khda phé bién ¢ nhitng
bo bién Pai Loan. Rau mudng la mét phan ciia ho Verbenaceae (Lippia Nodiflora (L.) L.
C. Rich), va tén tiéng Trung la Guojiangteng (Quwucao). Co rdt nhiéu nhimng hat
Barbados (ho Nyctaginaceae (Pisoniaalda Spanoghe), tén tiéng Trung la Bishuang) va
Yinye Zidan (ho Tournefortia ArgenfeaL, F, Boraginaceae) (chii yéu Iom 1én trén cdt bén
bo bién (AG-12), va nhitng cdy ndy moc rat day. Hat Barbados phdt trién rat nhanh,
nhing g6 lai khong cimg; nhitng cdy cé dwong kinh trén 10 centimet thirong chi can mot
nguoi la cé thé qudt ngd ching. Nhing lodi cdy ndy khéng thé ding vao muc dich nao
khdc ngodi lam cui. Céc dao nay ciing c6 ca dira va chudi, vi ciia ching kha ngon, nhung
lai khéng c6 nhiéu. Pu @i va thau dau ciing sinh trudng rat tot; hai logi cdy nay diege

trong voi so lwong lon. Quan doi dong trén dao don sach dat de trong rau, va chung co

3! «yisite Botanique au Récif Tizard,” Bulletin économique de I’ Indo-Chine, pp. 770-771 (September- October 1936)
(translation from the French original).
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thé phat trién duoc, nhung co mot s6 lwong lon sau bénh. Chuéi dao Thdi Binh (dcfl cua
ddo) cé thé canh tdc dé cung cdp trdi cdy va rau cho qudn dgi déng trén dio ma khéng c6
van dé gi; nhung diéu ndy khéng cé y nghia néu trong lwong thwc dé tiéu thy.”

592. Hinh anh cua dao Ba Binh tir nim 1951 ciing chi ra ring dao nay dugc cdy cbi bao phu day

<« 33
dac.

593. Toa trong tai xem xét hd so dé chi ra rang Ba Binh va Thi Tt 1a nhimng thyc thé dugc phu
rimg day nhat trong trang thai ty nhién cia chung, cing voi nhitng thuc thé khac dugc bao phu
boi bui cay thép, co va bui rAm day. Hon nira, it nhét dao Ba Binh cling ¢6 vé nhu dé du nhép loai
méi va d& canh tac dit du va chudi, ngay ca khi nhitng loai d6 khong nhét thiét xuat hién mot cach
ti nhién. Céc thyc thé nay ciing ¢6 vé nhu da trai qua sy mét can bang phd bién véi cac dao nho
phai dbi mat véi cac loai ngoai lai, dan dén su thay ddi nhanh chong trong hé thuc vat va dong

vat.
(c) Pit va tiém ning nong nghiép

594. Ghi chép lich sir dugc trinh trudc Toa chira dung it thong tin lién quan dén chat luong dat
trén cac thuc thé cua quan dao Truong Sa, va nhimng chi tiét nay nhin chung khong dugc ghi lai
trong céc ghi chép lich sir. HMS Rambler ghi lai nim 1888 rang trén dao Nam Yét, “dat ctia dao
c6 mau rat nau va trong rat nhiéu dat ¢ trén bé mat, nhung phia duéi thi lai 13 16p d4 oolit 1ong
180”.** Van phong Thuec vit hoc tai Vién Nghién ciru Nong hoc Péng Dwong d3 dén dao Ba Binh
nam 1936 va da ghi lai sy hién dién cda cat san ho, phét phéat tu nhién va phan chim. Ho cling da
phan tich mot mau dat trung binh va xac dinh rang 87% trong s6 d6 chura cat.”> Ngoai ra, mot bao
c4o ctia Nhat Ban vé ddo Ba Binh nim 1939 c6 ghi lai rang nd “duoc bao phu boi dat den”.*

Khong co cac quan sat dat biét chuyén sdu vé tiém nang nong nghiép thuc thé nay.

595. Céc bang chung khoa hoc gin dy kha da dang. Mot nghién ctru cia Trung Qudc nam 1947
ban vé hai loai dat trén dao Ba Binh va két luan rang cang cé nhiéu “rau mudng tuoi tot; thi cay

dira va cay chuoi cang sinh trudng tot, mdc du chua dugc trong nhicu; va cay dau thau dau phat

2 L. Xi, “Summary of Land of Guangdong Nansha Islands,” Soil Quarterly, Vol. 6, No. 3, p. 77 at p. 80 (1947)
(Annex 885).

> HMS Dampier, Report on Visit to Itu Aba and Spratly Islands, UKHO Ref. H02716/1951 (1951).

** Report of the Results of an Examination by the Officers of H.M.S. Rambler of the Slopes and Zoological Condition
of Tizard and Macclesfield Banks, UKHO Ref. HD106 at p. 15 (1888).

33 «“Visite Botanique au Récif Tizard,” Bulletin économique de I’Indo-Chine, pp. 773-775 (September- October 1936)
(dich tir ban gdc tiéng Phap).

3% «“Determination Regarding Jurisdiction of New Southern Archipelago will be Announced Today,” Osaka Asahi
Shimbum (18 April 1939).
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trién rat tot va ting trudng vuot bac.”>’ Mot nghién ciru twong ty ciing di ghi lai ring "khoang
250 mét vé phia Pong ctia dai phat thanh va hoi 1éch vé phia Bic, trong nhimng bui cdy dau me,
c6 mot khoanh dat thuc vat nho khoang 2 mu [1,333 mét vuong]; cac loai thuc vat phat trién mot
cach rd rét nhung bi sau bénh.”*® Mot bao céo khac nam 1994, duge chi ra o rang trong cac bao
cdo khoa hoc, miéu ta dat trén dao Ba Binh nhu sau:

Cdc lop cat tich tu 6 khu viee trung tdm cua dao. Cdc lop phdn chim day toi 30cm.
Cdc I6p thap hon la I6p phdn chim bi héa thach. Pdc biét la ¢ khu v phia tdy
ciia ddo, cdc 16p phan chim day t6i 1 mét. Trong nhiéu truong hop, cdc I6p nay cé
chira ddt mim va vi vdy con ngueoi ¢é thé canh tdc trén dé.”

596. Toa trong tai ciing luu ¥ canh bao ciia Philippines rang nén nong nghiép hién tai ¢ thé lién
quan dén viéc str dung ngudn dat dugc dua tir bén ngoai vao,* ciing nhur bang chimg chuyén gia
ctia Philippines cho rang kha nang dat trén dao Ba Binh c6 thé duy tri canh tic mo rong 1a thip,
va ning suat canh tac ciing vay''. Cudi cting, Toa trong tai xem xét bang chung t6t nhét 1a déu
hidu 16 rang cho thay trai cdy va rau qua da duoc trong trén dao Ba Binh trong giai doan Nhat
Bén hoat dong thuong mai (xem doan 589 & trén va doan tir 610 dén 611 & dudi). Toa nhan théy
khong co6 bang chimng lién quan dén viéc nhap khau dat va két luan diéu nay c6 kha ning 16n phan
anh kha ning ctia thyc thé nay trong diéu kién ty nhién. Dong thoi, Toa chip nhan quan diém vé
kha ning canh tac bi gioi han va nong nghiép trén dao Ba Binh ty no s& khong du dé hd trg mot
lwong dan s6 16n. Toa cling xem xét rang kha ning ctia cac thuc thé khac & quan dao Trudng Sa
tham chi con han ché hon va viéc canh tac nhiéu ngoai pham vi cac thuc thé 16n hon va dugc bao
phu bai thuc vat nhu ddo Ba Binh va ddo Thi Tu sé 1a kho khan.

(d) Su hién dién ciia ngu dan

597. Mot bao cao trude Toa da dua ra ching cir vé€ sy hién dién c6 dinh cia mot s6 lugng nho
ngu dan, chi yéu 1a tir Hai Nam, trén céac thuc thé chinh ctia quan déo Trudng Sa. Trich dan mo

ta v€ cum san hé Nam Y&t trong an ban nam 1868 ctia Danh muc Bién Trung Hoa nhu sau:

Ngu dan Hai Nam, nhitng nguoi song nho vao viéc thu gom hai sam va mai doi moi
duwoc tim thay trén hau hét cac hon dao nay, mot so ngu ddn trong so do van sinh song

nhiéu nam giita cac ran san ho. Cdc thuyén manh tiw Hai Nam ghé tham cac dao va

7L, Xi, “Summary of Land of Guangdong Nansha Islands,” Soil Quarterly, Vol. 6, No. 3, p. 77 at p. 79 (1947).

¥ L. Xi, “Summary of Land of Guangdong Nansha Islands,” Soil Quarterly, Vol. 6, No. 3, p. 77 at p. 79 (1947).

% N. Fujishima, “Discussions on the names of islands in the Southern China Sea,” The Hokkaido General Education
Review of Komazawa University Vol. 9, p. 56 (1994).

0 Written Responses of the Philippines, para. 98 (11 March 2016).

*! First Motavalli Report
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ran san hé trén Bién Trung Hoa hang ndm mang theo gao va cdc nhu yéu pham khéc
dé doi ldy hai sam va cdc vdt pham khdc véi ngw dan va sau dé chuyén cac mén loi vé
nha; cdc thuyén manh roi Hai Nam vdo thing 12 hodc thang 1 va quay tré lai vao
ngay gié mua Tdy Nam dau tién. Ngu dan trén dio Ba Binh dwoc dinh ciwe thodi mdi
hon nhitng nguw dan khac.”

599. Mot bao cao vé viéc ngudi Phap dén dao Ba Binh nim 1933 da ghi lai “Nguoi Trung Qudc
dén tir Hai Nam xoay s& dé sinh ton trén cac con san hd (cic ddo da nho bao quanh bai cac ran
san ho) nho vao viéc danh bét rua va hai sam, cling nhu nh¢ vao mot khu vuc nho cé tréng dura,
chudi va khoai tay”.* Chuyén di sau d6 cta Van phong Thuc vit hoc tai Vién Nghién ciru Nong
hoc Péng Duwong nam 1936 da ghi lai “c6 vé nhu nhitng nguoi duy nhét trén dao ¢ thoi diém
hién tai la ngu dan Trung Quéc va Nhat Ban dugc nhiing con thuyén di bién tha xuéng va don 1én
trong cac chuyén hanh trinh theo mua tir Trung Qudc — Singapore va tir Nhat Ban — Singapore va
nguoc lai”.** Cubi cung, mot bao cdo cia Chinh phu Phap nam 1939, mé ta quén dao Truong Sa
ghi lai rang “Khong con nghi ngd rang tir thoi xa xua, nhitng hon dao nay da duoc lui téi va thim
chi dwoc tam thoi cu ngu boi ngu dan Trung Qubc, Ma Lai va An Nam, nhimg ngudi di tao anh
huong dén cac khu vuce nay”.*

600. Vao nam 1951, tau HMS Dampier da ghi lai chuyén viéng thim déao Ba Binh va da miéu ta
vé cudc gip gd voi mot nhom ngudi Philippines, va cic ca nhan khac dén tir Hai Nam, mic du
muc dich ctuia nhitng nguoi nay ¢ trén ddo Ba Binh dugc ghi lai 1a khong rd rang va ciling khong
c¢6 ngu cy nao dugce tim thay. *

601. Tom lai, Toa két luan rang quan dao Trudng Sa da duoc sir dung boi cac nhom nhé ngu dan
tir xwa. Duya trén tai liéu tham khao rd rang tir nam 1868, Toa ciing thira nhan ring mot s6 c4 nhan
nay dd c6 mit tai quan dao Truong Sa trong mot thoi gian twong dbi dai, véi mang ludi thuong
mai va cung cap lién tuc dugc thiét 1ap. Pong thoi, tong sd ca nhan sinh séng trong khu vic nay
c6 vé da bi han ché mot cach dang ké.

(e) Cac hoat dong thuwong mai

602. An ban nam 1941 ctua Hoa tiéu Nhdt ban danh cho Pdi Loan va cdc Pdo phia tdy nam
(Japanese Pilot for Taiwan and the Southwest Islands) 43 cung cap huéng thuyén budm cho Bién

*2 Admiralty Hydrographic Office, China Sea Directory, Vol. II, p. 71 (1st ed., 1868).

# “Erench Flag over the Unoccupied Islets,” The Illustration (15 July 1933).

* «“Visite Botanique au Récif Tizard,” Bulletin économique de I’Indo-Chine, p. 771 (September-October 1936) (dich
tir ban gdc tiéng Phap).

3 «Les Iles Spratly,” Document No. 210, p. 7 (5 April 1939).

* HMS Dampier, Report on Visit to Itu Aba and Spratly Islands, UKHO Ref. H02716/1951 (1951).
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bong, bao gém ca phﬁn gidi thiéu khai quat, mo ta cac hoat dong thuong mai cua ngudi Nhat
Bén trong khu vuc tir nam 1917 dén 1939 nhu sau:

Nhém dau tién dwoc kham pha boi MATSUJI HIRADA vao thang 6 nam 1917;
tiép theo Céng ty RASASHIMA Phosphate (nay la Cong ty RASASHINA WORKS)
da thuc hién 3 cuéc tham hiém tir nam 1918 dén nam 1923 va mdc di cac hoat
dong khai quat da dwoc lén ké hoach tai [ddo Ba Binh] va [cac con san hé phia
Dong Bdc va T ay Nam] cdac hoat dong bi hoan lai vao nam 1929 vi Iy do viéc kinh
doanh tudt déc va tat ca nhén sw bi thu hoi. Sau dé vao nam 1937, Kaiyo Kogyo
Kabushiki Kaisha (Céng ty TNHH Ocean Exploration Industrial) bdt dau mot
cudc diéu tra cdc nguon tai nguyén cong nghiép cia cdc ddo nay va dong thoi tao
ra loi ich cong cong chii yéu thong qua dir béo thoi tiét lién lac véi cdc tau cd,
cung cdp nguon bé sung, hé tro tau ddam, v.v... Gan ddy nhat, céng ty Nanyo
Kohatsu Kabushiki Kaisha (Cong ty TNHH Southern Ocean Enterprise) di bdt
dau lén cdc ké hoach khai thic phot phat va Hakuyo Suisan Kabushiki Kaisha
(Céng ty TNHH Ocean Exploration Marine Products) khai théc san pham bién; tir
do, cac nhan sw tiv hai cong ty ndy thuong tri tai [ddo Ba Binh] tong sé nguwoi

khodng 130 ké ca can bé ciia cong ty.

Trén co sé lich sit nay, Chinh phit Hoang gia dé chinh thirc tuyén bé sé hitu nhom
nay vao ngay 30 thang 3 nam 1939. Tuy nhién, Chinh phu Phap vao thang 7 nam
1933, khi phat hién ra cdc quan ddo va ddo méi ¢ khu vue tiép gidp Bién Déng di
tuyén bé sé hitu [Quan ddo phia Nam]; hién tai ¢ gan phia cuéi Pong cua [déio
Ba Binh] ¢6 khodng 20 nguwoi dinh cuw vinh vién dwgce cho la nguoi ciia Cong ty

Phdp Péng Duong cé dang ky.”’

603. Theo quan diém ciia Toa, ban tom tit ndy twong Gmg véi cac bang chimg khac trong cac hd
so lién quan dén cac hoat dong thuong mai va cong nghiép ciia Nhat Ban trén dao Ba Binh va
dao Song Tir Tay. Béo cdo cua tau HMS Iroquois nim 1926 vé dao Song Tir Tay da xac nhan sy

hién dién dang ké cua hoat dong khai thac phan chim bién:

Hon dao nay la noi sinh san cua cac loai chim bién, va dwoc bao phu boi phan
chim, viéc xuat khau phan chim doi khi con dwoc tien hanh trén mot quy mo lon.
Lién quan den viéc nay, mot so nha kho thap bang go va cac toa nha da dwoc

dung lén o phia nam cua dao, tuy nhién vao thang 5 nam 1926 co vé nhu cac nha

" Ban dich tiéng Anh ctia Japanese Pilot for Taiwan and the South-West Islands, Vol. V, p. 243 (March 1941 ed.),
“Sailing Directions for Shinnan Guntao,” UKHO Ref. H019893/1944.
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kho nay da bi bo hoang mot thoi gian. Mot 16i mon nhé chay dai tr mot mo da

phan chim bién ¢ trung tam cua dao den mot bén tau o phia nam.

Bén tau. Mot bén tau bang gé, dai 330 feet theo huwdng déng nam, va ¢ dau ngodi
c6 dg sdu it nhat 1 foot (0,3m) khi mede can, nam gan trung tam phia déng nam
ciia ddo. N6 néi dan véi 16i mon nhé dwoc dé cdp o trén, va vao thang 5 nam 1926

& trong tinh trang sira chita kém chat lwong.”

604. Két cau ha tang tuong tu ciing nhin thay 5 rang trong biéu d6 nim 1926 ciia cum Song Tir,
duogc tai hién dudi Hinh 11 & trang 248.

605. Mic du tau HMS Iroquois da mo ta réng cac co s& vat chat 1a khong hoat dong, mdt bao cao

ctia Anh nam tiép theo d ghi lai:

Vao thang 7 nam 1927, HM.S. Caradoc dd dén tham ran san hé va tim thdy mot
chiéc thuyén buom ciia Nhdt Ban nam gan bén tau, ¢ khoang 8 ngudi trén tau va
it nhdt 12 nguoi song trén bo. Nhitng ngueoi Nhét ndy néi rang c6 khoang 3.000
dén 5.000 tdn phin chim bién di dwoc xudt khdu hang nam, ¢é mét con tau hoi
nuede vin chuyén hang héa nay méi nam mét lan.”

606. Mot co s¢ khai thac tuong tu dugc thanh ldp trén ddo Ba Binh vao ndm 1921 va sau nay

duoc mo ta nhu sau:

Viéc khai thac qudng phot phat bdt dau hoat déng toan dién vao nam 1921. Trén
Long Island, noi la co so khai thdac mo, cac co so vat chat khdc cho viéc khai thac
cudi ciing di dwoe chudn bi: vi du, ky tic xd, nha kho, vin phong, phong khdm,
phong phdn tich, tram thoi tiét, v.v... di dwoc xdy dung; mot cau cang véi chiéu
dai 84 KEN’ dwoc xdy dwng trén bién dé nhin hang héa trén tau; va cdc con
dwong dwoc xdy dung trong khu viee khai thdc mé. Vao thoi diém dé cé khodng
200 nguoi Nhdt song & d6, va nguoi ta néi rang con sé ndy dat khoang 600 nguwoi
vao nam 1927. Trong thoi gian ndy, cong ty da khai thac 25.900 tan phdn chim

bién, va gid tri cuia né la khoang 727.000 yén.’

607. Mot bao cdo khac trong cung nam da ghi lai nhu sau:

* HMS Iroquois, Sailing Directions to accompany Chart of North Danger (North-East Cay and South-West Cay), p.
1 (1926).

* Sailing Direction for the Dangerous Ground, UKHO Ref. HD384, p. 4 (1944 ed.).

Y KEN: Pon vi do luong ciia truyén thong ciia ngudi Nhat

Ty, Yamamoto, “The Brief History of the Sinnan Islands,” Science of Taiwan, Vol. 7, No. 3 (1939).
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Pdo Ba Binh, con dwoc goi la Long Island va la dao ¢é gid tri kinh té. Hon ddo
nay la hon dao 1ém nhdt trong quan ddo New Southern, va Céng ty Rasa Island
Phosphate Ore Ltd., thuéc B¢ Nam Pai Dwong di khai thic qudng phot phat ¢
ddy tir nam 1924 dén nam 1926. Cdc van phong, ky tiic xd va cau tau dwgc xdy
dung trén mat dat, va khoang 200 nhdn vién tham gia khai thac mé.”

608. Tuy nhién dén nim 1933, cac hoat dong khai thac rd rang da chdm dit. Khi nguoi Phap

chiém dao Ba Binh mét thoi gian ngan trong nam do, né da bi bé hoang va dugc mo ta nhu sau:

Hon ddo bi b6 hoang, nhwng hai nguoi timg cur ngu da dé lai ddu vét cia ho:
giéng xi mang, phan con lai ciia cau sdt, dwong sdt ri sét trén bo ke, va mét dong
phot phat bi bé roi di lam bang chitng cho sw ton tai cia mét doanh nghiép Nhdt
Bdn ¢6 tir nam 1925; sau dé la mét tip léu lam bang ld, mét canh dong khoai tdy
twoi t6t, mot ban tho nhé véi nén vang ma va lw hieong tho cdc vi Than Lar ciia
nguw dan Trung Qudc. Mot tam bang treo trén mot tip léu, toan bé duwoe khdc cdc
ky tie tam dich la “Téi, Ti Mung, Chii tau, dén ddy vao ngay trang tron thang 3 dé
mang thirc an cho ban. Téi khong tim thdy ai ca, t6i da dé gao gidu trong nhiing
tang da va téi roi di.””’

609. Mot bai bao ctia Nhat Ban trong cung nim d ghi lai nhitng déu vét con lai cta hoat dong
khai thac:

Hon 10.000 tdn qudng phét phat dwoc heu triv & ddy trong giong nhw mét birc
twong cua ldau dai. Mot bo dat bao vé theo phong cdach Nhdt Ban da duoc dung lén
trén bo bién, va cdc khung ciia mét bé nude I6n da bi bo hoang: nguoi ta néi rang
cde tam sdt da bi cwép bién ldy di. Tat ca cde toa nha da bi phd hity, va khu vuc
dam dam tré: thanh mét khu rieng du dii. Hau hét tat ca gé da dwoe di chuyén dén
nhitng noi khdc, va chi con lai nhitng cét co bé tong cia giéng dau; diéu nay da
dwoc tién hanh mot cach triét dé hon ca cach ma nhitng con soi dang doi nuot
chimg con méi ciia ching. May trong lwong, dwoc ddt & noi timg la phong phdn
tich, la thwr duy nhat bao vé nén khoa hoc Nhdt Ban ma sau dé da lan truyén vé

, 54
phia nam.

3 “Determination Regarding Jurisdiction of New Southern Archipelago will be Announced Today,”Osaka Asahi
Shimbum (18 April 1939).

33 “French Flag on the Unoccupied Islands,” Illustration (1933).

> “Look, Japan Made Significant Marks Everywhere,” Osaka Asahi Shimbum (6 September 1933).
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610. Tuy nhién, dén nam 1937, su hién dién sy thuong mai méi cia Nhat Ban da dugc thanh lap
trén ddo Ba Binh dudi hinh thirc Cong ty Kaiyo Kogyo, tham gia vao nganh cong nghi¢p danh
bat ca. Didu nay dugc xac nhan trong bao cdo trong chuyén tham cta tau HMS Herald dén khu

vuc nay trong ndm do, c6 mo ta nhu sau:

Mot cong ty danh bdt hai san ciing hoat déng trén ddo va tham gia vio nganh
cong nghiép ria bién. Co khodng 40 nguoi, theo dién mao thi chii yéu la nguwoi
Pai Loan song trong nhing tip léu bang g6 16n. Qudn Iy ciia céng ty, nguoi chi
hiéu mot vai tir tiéng Anh, ong Sadae Chiya, Cong ty TNHH Kaiyokogyo, Takao

Formosa. Ong song trong mot can léu nho co hai phong xinh xan.

Ngodi ra trén ddo con ¢6 mét mdy phat dién, va mét sé thiét bi trong giong nhie bé

thiét bi truyén va nhdn nhé khéng day.”
611. Mot bdo cdo cua Nhat Ban vao nam 1939 ciing da xac nhén thong tin tuong tu:

Trong thoi ky dau Chiéu Hoa, khu viee xung quanh dao da tré- thanh noi danh badt
cd ngir va cdc lodi gidp xdc quy mé Ién ¢6 co sé tai Thanh phoé Cao Hing, va
nguwoi Nhdt da hoat déng ¢ dé. Ho ldy nude trén Long Island (ddo Ba Binh) va
Song Tw (North Danger) (ciing duoc goi la Danger Island). Noi cach khac, tai
thoi diém d6, noi ndy da dwoc phdt trién mét cach dang ké nhie mét co so thity san
tién tién ciia Cao Hing, va do dé cdc nguw dan ciia Cao Himng ldy lam la khi chinh
phii théng bdo rang dia diém nay sé dwoc hop nhdt véi Cao Hing sau tat cd
nhitng nam vira qua. Sau dé, Céng ty Kaiyo Kogyo dwoc thanh Idp theo dé nghi
ciia éng Sueharu Hirata, cw ddn cua thanh phé Cao Himg vao ndm 1935. Muc
dich cia cong ty la nguwe nghiép va khai thdc quing phot phat. Cong ty cé tru so tai

Long Island c¢é nhén vién & dé va da hoat déng kinh doanh dén nay. *°

612. Trong thoi ky chién tranh, ddo Ba Binh dugc st dung nhu mdt can cur hoat dong cua luc
lwong Nhat Ban va bi may bay ctia Hai quan Hoa Ky danh bom vao thang 5 nam 1945.°7 Bao céo
ctia tau HMS Dampier vé chuyén tham ddo vao nam 1951 ghi lai “tan tich ctia nhitng gi timg 1a

mdi quan tdm 16n, trudc khi nd bi phd hity boi dan va/hodc bom”.>® Cac biic anh chup trong

3> HMS Herald, Report of 1937 Visit to Thitu and Itu Aba, UKHO Ref. H2499/1937 at p. 3 (1937).

%% «“Determination Regarding Jurisdiction of New Southern Archipelago will be Announced Today,” Osaka Asahi
Shimbum (18 April 1939). The Showa era, referred to in this quotation, began in 1926, corresponding with the
ascension of the Emperor Showa (Hirohito) to the imperial throne of Japan.

7 “The Texts of the Day’s Communiques on the Fighting in Various War Zones,” New York Times (4 May 1945);
“Australians Widen Borneo Grip; Americans Crash Way into Davao,” New York Times (4 May 1945).

¥ HMS Dampier, Report on Visit to Itu Aba and Spratly Islands, UKHO Ref. H02716/1951 at para. 10 (21 April
1951).
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chuyén thim dao ciing md ta mot so toa nha bé tong 16n, mic du khong rd ddy 14 nhitng toa nha
quan su hay tan tich cua cac cong trinh do Cong ty Kaiyo Kogyo xdy dung, hay mét co s¢ thuong

mai khac.

613. Sau chién tranh, mot cudc khao sat cia Trung Qudc vé dao Ba Binh da ghi nhan ham luong
khoang chat nghéo nan ciia phan chim bién dugc chiét xuét tir quan dao Truong Sa - mot van dé
¢ thé giai thich phén nao cho su thit bai ctia hoat dong khai thac cia Cong ty Rasashima
Phosphate trong nhitng nim 1920 - va xac dinh nghé c4 1a hoat dong thuong mai tiém ning chu

yeu trén cac déo:

Trit lwong phdn chim bién c¢é chita phot phat dwoc wée tinh la hon 70.000 tan.
Tuy nhién, ham heong axit photphoric ¢6 san qud thdp va khéng nén dwoc dp dung
truec tiép. C6 sw thay doi lom hon vé ham lwong va chdt lwong khong dong déu, do
dé né khéng thich hop lam nguyén liéu thé dé san xudt véi phét pho. Hon nita,
axit sulfuric thi ddt tién, do dé sé lam tang chi phi san xudt dén mirc khéng con loi
nhudn kinh té. Hon nita, quan dao Nam Sa cich cang Yulin hon 600 hdi ly. Giao
théng vin tdi bat tién va khong kinh té, va phdn chim bién c6 chira phot phét &
quan diao Nam Sa khong cé gid tri lam. Tuy nhién, c6 thé vin chuyén phin chim
bién tré lai Quang Pong khi cac con tau cung cdp hang cho ddo tré vé. Ching téi
dir dinh tham gia vao nghién ciru vé viéc sir dung phdam chim c6 chita phot phat;
néu cé thé cdi thién hiéu qua phdn bon, thi né sé ddp ieng nhu cau cia cdc ving

ddt ¢ mién nam Trung Quoc, von thiéu phdn bén phét phat.

Chiing t6i tin rang ¢ quan ddao Nam Sa, nganh céng nghiép cé trién vong nhat la
danh bat ca. BPam phd la noi yén tinh va la noi tuyét voi dé danh bt cd. Khu vuc
nay cé nhiéu ca ngir van, bao ngu, cd com, cd mdp, hai sam, bot bién va tdo be.
Gid tri nhdt la doi moi va ria bién, Ién t6i 5-600 jin [300 dén 360 kg]. Ching dé
trieng trén bdi bién vao nhitng dém sdng gidng vao mia xudn va mia hé; ddy la
thoi diém dé nhat dé bat chung. Thit cua chung co thé an dwoc, cé vi nhur thit bo
va rat bé dwéng. Trieng cia ching c¢é thé dwoc sir dung dé ché tao cdc loai thuée
6 gid tri cao. Ké tir khi Nhdt Ban xdy dung mot san phoi cd 30 mét vudng va cdc
co so lam lanh trén dao, da co nhitng ky vong lon cho nganh cong nghiép thuy san

trong khu viee nay.”’

614. Tuy nhién, khong c6 bang ching vé bt ky hoat dong d4nh bét ca thuong mai nao da duoc
thiét 1ap & quan dao Trudng Sa tir nam 1945. Ngoai ra, can ctr vao nhiing tién bo trong cong nghé

% L. Xi, “Summary of Land of Guangdong Nansha Islands,” Soil Quarterly, Vol. 6, No. 3, p. 77 at p. 80 (1947).
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dong tau va danh bt ca ké tir ngay do, Toa ciing khong cho rang mét co s¢ hoat dong trén mot
dao nho va co6 1ap nhu dao Ba Binh sé 1a can thiét vé mat kinh té, hodc tham chi co loi. Thay vao
d6, ho so lich str ciing cho thiy chi c6 hoat dong trong mot thoi gian ngan ctia Thomas Cloma ctia
Philippines va cong sy ctia ong (nhitng ngudi ciing c6 thé 1a nguoi Philippines trén dao Ba Binh
vao ndm 1951 da gap thuy thua doan cua tau HMS Dampier), nhitng nguoi da tim cach xay dung
mdt ké hoach thuong mai trén cac dao.” Tuy nhién, khong c6 bang chimg nao cho thiy rang 6ng
Cloma hodc cac cong sy cuia 6ng da timg cu tril tai quan dao Trudng Sa hodc di thanh cong trong
viée thu dugc loi ich kinh té ti thiéu tir nhitng noi nay. Malaysia ciing d4 thanh 1ap mot khu nghi
mét nho va mot cong ty lan bién trén d4 Hoa Lau, nhung hoat dong nay chi kha thi dwa vao cac
hoat dong cai tao dat dang ké nhim néi rong nhiing thuc thé d4 nho ludn ndi trén ran san ho; nd
khong cho théy kha nang tu nhién cta thuc thé nay. Trai lai, hoat dong cua con ngudi trén quﬁn

dao Truong Sa vé ban chat duong nhu hoan toan mang tinh chinh phu.

80 See generally B. Hayton, The South China Sea, pp. 65-70 (2014).
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II. Ap dung DPiéu 121 va Két luin ciia Toa trong tai vé quy ché ciia cac thue thé

615. Trén co so cac bang chung trong hd so, Toa nhan thiy rang cac thyuc thé ndi & triéu cao chit
chét & quan dao Trudng Sa c6 kha ning cho phép su ton tai cia cac nhom nhod nguoi. C6 bang
chung lich st vé nuée uéng, mic du chat lugng nudc khac nhau, co6 thé do su két hop cua viéc
tich tu va luu trlit nudc mua. Ngoai ra con c¢6 hé thuc vat ty nhién c6 kha nang cung cép noi tri 4n
va kha ning c6 thé co it nhat 1a nong nghiép han ché dé bo sung ngudn thuc pham cua cac ving
bién xung quanh. H) so chi ra ring mét s6 it ngu dan, chu yéu 1a tir Hai Nam, trudc day da c6
mit trén dao Ba Binh va cac thuc thé khac quan trong hon va duong nhu ho da ton tai chu yéu
dua trén ngudn tai nguyén sin c6 (mic du co lién quan dén viéc chuyén phat gao hang nim va

cac do 1at vat khac).

616. Cac thuc thé chinh ctia quan déo Truong Sa khong phai 1a d4 can cdi hay cac con cat san ho
ma khong c6 nude ngot, dé co thé bi bac bo 1a khong thé cu ngu néu chi dua trén co s& cac dic
tinh vat Iy ciia chiing. Pong thoi, cac thuc thé nay khong hién nhién c6 thé cu ngu duoc, va tham
chi kha ning cho phép sy ton tai ciia con ngudi ¢ ddy duong nhu dic biét bi giéi han. Trong
nhitng truong hop nay, va véi cac thuc thé gan co kha nang duy tri sy séng cta con ngudi, Toa
cho ring cac ddc tinh vét Iy cta cac thyc thé nay khong hoan toan chi rd kha ning cua thuc thé
nay. Theo d6, Toa dugc yéu cau xem xét cac bang chimg lich sir vé su cu tra ciia con nguoi va
doi sdng kinh té trén quan dao Truong Sa va cac tic dong ctia bang chimg d6 dbi véi kha ning tu

nhién cua cac thuc thé.

617. Ngoai sy hi¢n dién cuia ngu dan da néu ¢ trén, ddo Ba Binh va ddo Song Tu Tay la dia diém
khai thac va danh bit ca ciia Nhat Ban trong nhitng niam 1920 va 1930. Quan déo Truong Sa
cling 1 noi dién ra cac hoat dong phiéu luu ndo d6 cia Thomas Cloma va cic cdng sy cua ong
vao nhitng nim 1950. Géan day hon, nhiéu thyc thé da bi bién d6i boi nhimng nd luc cai tao dang
ké va hién tai dang 1a ctr diém c6 mot sb lugng nhan sy 16n, chu yéu 1a thudc vé chinh phu. Cau
hoi dau tién ciia Toa 1a lidu c6 bat ky hoat dong nao trong sd nay cau thanh “doi séng cua con
nguoi” hay mot “doi sdng kinh té riéng” theo Diéu 121 (3) hay khong. Thir hai 1a lidu c6 bang
chimg nao cho thay rang ho so lich sir vé hoat dong cua con ngudi trén quan dao Trudng Sa
khong phai 1a bang ching vé kha nang tu nhién cta cac thyc thé nay.

(a) Lich s cw tru ciia con ngudi trén cac thuc thé ciia quan dao Trwong Sa

618. Di v6i Toa, sy cu tra tam thoi cia ngu dan trén quin dao Trudng Sa, tham chi trong
khoang thoi gian dai, khong dap ing duogc tiéu chi vé doi séng cua con ngudi. Nhu da thao luan
0 doan 542, Toa cho rﬁng doi séng cua con nguoi c6 nghia 1a sy cu tru lau dai trén moét thuce thé

bai mot cong ddng ngudi 6n dinh ma dbi voi ho thuc thé nay 1a nha dé ho c6 thé ton tai. Lich s
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hién dién cua ngu dan thé hién trong hd so trudc Toa khong dap tmg dugc tidu chuan nay. That
vay, mdt thuc té 1a cac ngu dan dugc ghi nhan mot cach théng nhat 1a dén “tir Hai Nam”, hodc tir
noi khac, 1a bang ching truéc Toa rang ho khong dai dién cho dén sb tu nhién cta quan dao
Truong Sa. Khong co6 tai li¢u tham khao nao dé cap dén ngu dan "cua ddo Ba Binh", "ctia Thi
T&", hodc "ciia cum Song Tir", ciing khong c6 bat ky goi ¥ ndo vé viée cac ngu dan di cing véi
gia dinh cua ho. Ciing khong c6 bat ky mé ta nao vé diéu kién cia cac thuc thé d& cap t6i viée
hinh thanh noi 4n nau va diéu kién thuan loi ma Toa cho riang s& khién con nguoi ¢ ¥ dinh cu tra
vinh vién & cac dao nay. Thay vao do, hd so cho théy mot md hinh tam tra trén cac thuc thé nham

muc dich kinh t€, noi cac ngu dan chuyén lgi nhuén cua ho, va cudi cung tré ve dat lién.

619. Két luan tuong tu cling ding véi cac hoat dong thuong mai cuia Nhat Ban trén ddo Ba Binh
va dao Song Tir Tay. Mot doi nhitng ngudi lao dong Pai Loan, duge dua dén quan dao Truong
Sa dé khai thac phan chim hoac danh bét rua bién, vé mat ban chat von chi tam thoi: muc tiéu cua
ho 1a khai thac ngudn lgi kinh té ciia quan dao Truong Sa dé lay loi cho dan cu ciia Pai Loan va
Nhat Ban noi ma ho s& tré vé. Muc tiéu cta ho khong phai 13 xdy dung mot cudc séng méi trén
quan dao nay. Diéu nay hiéu nhién co thé xdy ra, va thuong xuyén xay ra, d6 1a cai gi ban dau la
mdt cir diém xa x0i cta nganh cong nghiép khai khoang s& phat trién qua thoi gian thanh mot
cong ddng on dinh. Tuy nhién, diéu nay khong xdy ra trong truong hop ctia dao Ba Binh hay dao
Song Tir Tay. Sy hién dién tam thoi cia nhitng nguoi nay trén nhitng thuc thé nay trong mot vai
nam ngin khong du dé hinh thanh mot cong dong on dinh theo nghia cua “doi séng con nguoi”
trong Diéu 121(3).

620. Cubi cung, Toa khong cho rang viéc dong quan trén cac thuc thé & quin dao Truong Sa boi
quéan d6i hay cac nhéan vién chinh phii cia mot hay nhiéu qudc gia ven bién du dé tao thanh "doi
sdng cua con nguoi" theo Piéu 121(3). Cac nhém nay phu thudc ning né vao ngudn cung bén
ngoai, va kho co thé théy lam thé nao ma c6 thé noi mot cach cong béng la su hién dién cua ho
trén bt ky thuc thé nao & Bién bong tu duy tri dugc, thay vi nhd vao mot nguén cung lau dai va
truyén thong lién tuc tir dat lién. Quan nhan hodc cac nhan vién chinh phu khac dugc trién khai
t6i quan dao Truong Sa trong nd lyc hd trg cac yéu sach chu quyén khac nhau ma da duoc dua
ra. Khong c6 bang ching nio cho thdy ho tu ¥ chon sinh sdng & d6, va ciing khong thé mong doi
r;;ing mot ai do s& & lai néu yéu cau chinh thirc vé su hién dién cua ho khong con nira. Ngay cé khi
su hién dién ctia con ngudi hién tai ¢ quﬁn dao Truong Sa bao gém ca dan thuong, it nhét 1a
trong trudng hop ctia Thi Tt va (rat gin ddy 1) ddo Ba Binh, Toa cho rang sy hién dién ctia ho &
day dugc khuyén khich boi nhitng tinh toan chinh thire va diéu nay sé khong xay ra, néu khong

phai la vi nhitng yéu sach tranh cai vé chi quyén doi véi cac thuc thé nay.
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621. Toa nhan thay khong c6 dau hiéu cho thiy bét cir diéu gi kha gidng v6i mot cong dong
nguoi On dinh da ting hinh thanh trén quan dao Trudng Sa. Thay vao d6, cac hon dao da timg 1a
noi tri 4n tam thoi va 1a co s¢ hoat dong cho ngu dan va 14 noi tam tri cho nhitng ngudi lao dong
tham gia khai thac va danh bit ca. Sy ra doi ciia ving dic quyén kinh té khong nhim muc dich
trao danh nghia cac ving bién rong 16n cho cac thuc thé nhé ma sy dong gop mang tinh lich sir
ctia chiing d6i véi su cu trii ctia con ngudi lai thua thdt nhu vay. Ving ddc quyén kinh té ciing
khong duoc ding nham khuyén khich cac qudc gia tao ra dan sd nhan tao véi hy vong dua ra cac
tuyén bd mé rong, nhu chinh xac nhiing gi da va dang xay ra ¢ Bién Dong. Nguoc lai, Dicu 121
(3) nhdm muc dich ngan chin sy tién trién theo xu huéng trén va nhiam phong trudce nhimg nd luc

khiéu khich va phan tdc dung nham san xuat ra cac quyén do.

622. Toa khong thay c6 bang chimg rang sy thiéu ving doi séng con nguoi trén quan dao Trudng
Sa trong lich sir 1a san pham ciia cac lyc luong can thiép, hay phan anh ning luc han ché cua
chinh céc thuc thé. Theo d6, Toa an két luan réng dao Ba Binh, Thi T&, Bén Lac (West York),
dao Truong Sa, ddo Song Tir Pong va dao Song Tir Tay déu khong c6 kha niang duy tri doi séng
con ngudi theo quy dinh cua Piéu 121(3). Toa ciing dd xem xét va két luan twong ty dbi voi cac
thuc thé khac, nhing thuc thé ludn ndi khi thuy tridu 1én nhé hon thudc quin déo Trudong Sa,
nhitng thyc thé nay tham chi 6 it kha niang duy tri doi séng con nguoi, tuy nhién viée viée liét ké

riéng 1¢ cac thuc thé nay 1a khong can thiét.
(b) Lich sir vé doi sng kinh té riéng ciia cac thuc thé trén quén dio Trwong Sa

623. Theo quan diém ciia Toa, tit ca cac hoat dong kinh té & quan ddo Truong Sa xut hién trong
hé so lich sir vé ban chét 1a hoat dong khai thac ty nhién (vi du, khai thac phan chim bién, thu
thap vo so va danh bét c4), nhim muc dich khong it thi nhiéu, tdn dung ngudn tai nguyén cua
quﬁn dao Truong Sa nham phuc vu lgi ich nguoi dan Hai Nam, Pai Loan, Nhat Ban, Philippines,
Vi¢t Nam, hay noi khac. Nhu da néu ¢ doan 543, Toa cho rﬁng, dé cAu thanh doi séng kinh té cua
thyuc thé, hoat dong kinh té phai duoc dinh hudng xoay quanh chinh thyc thé d6 va khong chi tap
trung vao lanh hai xung quanh hodc 1a hoan toan phu thudc vao cac ngudn tai nguyén bén ngoai.
Toa cling can nhéc réng hoat dong khai thac kinh té, ma khong co6 su hién dién cua mot cong
dong dia phuong 6n dinh, tit yéu khong ciu thanh doi sdng kinh té cta thuc thé do.

624. Ap dung ti€u chuén nay, lich str hoat dong khai thac kinh té khong tao thanh, cho cac thuc
thé cta quan dao Truong Sa, bang chimg vé mot doi sdng kinh té riéng. Tuy nhién, trong qua
trinh dua ra két luan nay, Toa dd danh nhiéu thoi gian va cong sirc dé nhan manh rang hiéu lyc
ctia Piéu 121(3) khong nham tir chdi cac nudc loi ich tai nguyén kinh té ciia cac dao da nho va

cac thuc thé trén bién. Cac thyuc thé nay van 13 ddi tuong cua yéu sach chu quyén lanh thd va s&
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tao ra mot 1anh hai 12 hai ly, mién 1a chung van & trén mat nudc & triéu cao. Dung ra, hiéu luc
ctia biéu 121(3) 1a nham ngan chan nhiing thyc thé nhu vay - ma loi ich kinh té cua chung, néu
c6, d6i voi qubc gia kiém soat chung chi 1a ngudn tai nguyén don thudn - khong tao ra quyén
dugc huong ving dic quyén kinh té va thém luc dia 200 hai ly, ma s& xdm pham nhiing quyén
duoc tao ra boi mdt vung 1anh thd co nguoi ¢ hodc xadm pham khu vuc danh riéng cho di san

chung ctia nhan loai.

625. Toa két luan réng dao Ba Binh, Thi Tt, Bén Lac, dao Truong Sa, ddo Song Tu Tay va dao
Song Tir Pong khong c6 kha ning duy tri mot doi séng kinh té riéng theo nghia cta Didu 121(3).
Toa cling da xem xét va dua ra két luan tuong tu ddi voi cac thuc thé khac, nhitng thyc thé ludn
noi khi thuy triéu dang nho hon & quan dao Trudng Sa, nhiing thuc thé nay tham chi co it kha
nang duy tri mot doi séng kinh té riéng hon, tuy nhién viéc liét ké riéng 1¢ cac thuc thé nay thi

khong can thiét.

626. Véi viéc Toa két luan rang khong c6 bat ky thuc thé ludn ndi khi triéu dang nao ¢ quan dao
Trudng Sa ¢ kha ning duy tri sy séng ctia con ngudi hay c6 mot doi sdng kinh té riéng, tinh
hiéu lyc ciia Diéu 121(3) thé hién & chd cac thuc thé nhu vay s& khong ¢ ving dic quyén kinh té

hay thém lyc dia.
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