‘Vung bién tranh chap’: Hwéng t6i mot khuon kho
hop tac chung ¢ Bién Pong

Nguyén Dang Thang*

1. Giéi thi¢u

Bién Pong 14 ving bién nira kin 16n thi hai thé gidi véi cac tai nguyén thién
nhién quan trong. Tai nguyén sinh vt & Bién Dong duoc xem 1a rat doi dao' va
mang lai nhiig ngudn dinh dudng, ngoai té va viéc 1am quan trong cho cac qudc
gia ven bién.” Pong thoi, viéc day cua Bién Dong chira mot trit lugng dau va khi
16m cling dugc cong nhan rong rai.

Tuy nhién, day ciing 14 noi xay ra nhiéu tranh chap bién va 1anh tho phirc tap,
khong chi gdy ra cing thang ma con can tré sy phat trién bén viing cac ngudn tai
nguyén ¢ Bién bong. Trén co s¢ do, ‘phat trién chung’, von dugc xem nhu mét
giai phap tam thoi ddi véi cac tranh chéap trén Bién Pong trong mot thoi gian dai,’
dd xuat hién tro lai trong cac dbi thoai chinh tri’* cling nhu tai cac cudc thio luan
giita cac hoc gia.’

Mot giai phap tam thoi véi tinh thuc tién nhu vay rat co gia tri ddi véi cac
tranh chip phtrc tap trén Bién Pong. Tuy nhién, viéc hién thuc héa y tudng nay

* Giang vién Luat Quoc t€, Hoc vién Ngoai giao Viét Nam. Bai nay dugc viét nham phan bac quan diém pho bién
nhung ciing rat khong chinh xac vé viéc chi dinh cac ‘vung bién tranh chap’ ma cac nha binh ludn da néu khi thao
luan vé mét sy kién hay vu viéc ¢ Bién Dong.

'T Kivimiki (ed), War or peace in the South China Sea? (NIAS Press, Copenhagen, 2002), 44, xép hang Bién
Pong ding tht tu trong s6 19 ving giau tai nguyén danh bat ca thé gidi.

* Theo béo c4o c6 khoang 10% ngudn cung cap ca quoc té dén tir ving nay. Xem B Bland, 'Vietnam’s fishermen on
front line in China clash', Financial Times, 20 June 2011 <http://www.ft.com/intl/cms/s/0/0b4e8380-9b52-11¢0-
bbc6-00144feabdc0.html#axzz1 PVZSIRNV> (truy cap 21/6/2011). Xem thém D Rosenberg, 'Fisheries Management
in the South China Sea ' in S Bateman and R Emmers (eds), Security and International Politics in the South China
Sea: Towards a Co-operative Management Regime (Routledge, London, 2009), ch 4, 61.

* Trong bdi canh Bién Pong, ¥ twong nay dugc Ping Tiéu Binh dua ra tir dau nhimg nam 1980. Xem Ser Aside
Dispute and Pursue Joint Development,  http://www.fmprc.gov.cn/eng/ziliao/3602/3604/t18023.htm (truy cap lan
cudi: 15/12/2008).

4 Quan diém nay dugc cac lanh dao Trung Quéc dac bi¢t dua ra. Vi du, xem Foreign Minister Wang Yi: Solving
Nansha Disputes Can Be Worked Along Three Lines at the Same Time, (3  August)
http://www.fmpre.gov.cn/eng/wib/zzjg/yzs/xwlb/t1065514.shtml (truy cap 1an cudi: 9/11/2013); Premier Li Kegiang
Holds  Talks  with  Prime  Minister  Nguyen  Tan  Dung  of  Vietnam, (13 October)
http://www.fmprc.gov.cn/eng/zxxx/t1089863.shtml (last visited: 9 November 2013).

° Véi hai 4n pham gan ddy, xem Robert Beckman, Ian Townsend-Gault, Clive Schofield, Tara Davenport, v
Leonardo Bernard (ed.)"(eds.), Beyond Territorial Disputes in the South China Sea: Legal Frameworks for the Joint
Development of Hydrocarbon Resources (Chltenham: Edward Elgar 2013) va Wu Shicun, and Nong Hong, Recent
Developments in the South China Sea Dispute: The Prospect of a Joint Development Regime (Oxford: Routledge
2014).
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con gip nhiéu can trd dang ké, trong d6 co quan trong co thé ké tdi viée xac dinh
vung khai thac chung trén Bién Pong.’ Ttr cac tuyén bd chinh thirc cta cac bén
tranh chip trén Bién Pong, c6 thé thiy, tinh hudng thuong xay ra trong dam phan
lién quan t6i phat trién chung gitta cac bén 1a viéc mot khu vue duge coi 13 ving
tranh chip dbi voi bén nay nhung lai 1a ving hoan toan nim trong cac ving bién
‘khong thé chdi cai’ dbi véi mot bén khac.

Trén co s& d6, bai viét nay phén loai cac tranh chdp khac nhau trén Bién
Pong nham phén biét gitta ‘tranh chip vé cac yéu sach trén bién’ va ‘cac ving bién
tranh chap’. Khai niém tht hai c6 1& 1a khai niém phu hop cho cac dam phéan vé
phat trién chung trén Bién Poéng. Tuy nhién, bai viét s& khong chi ra cac ‘ving
bién tranh chip’ cu thé. Thay vao d6 s& dua ra mot s6 cau hoi can duge tra 10i dé
gitip cac bén tranh chap trén Bién Pong c6 thé dinh nghia va nhat tri véi cac ving,
cu thé 1 ‘ving bién tranh chap’, dé phuc vu qua trinh phat trién chung.

2. Pinh nghia ‘phat trién chung’

Thue tién cac quéc gia hop tac dé khai thac tai nguyén thién nhién — hay
‘phat trién chung’ - & mQt vung bién duoc chi dinh tir 1au da thu hat sy quan tam
cta cac chuyén gia phap 1y.” Tuy nhién, van chua c6 cach hiéu va st dung théng
nhit d6i voi khai niém ‘phat trién chung’.® Theo két luan ctia mot nhoém céc lut su

(X913

trong mot hoi thao vé Kha niang Phat trién Chung & Bién Pong, ““phat trién

% Xem H. Djalal. "South China Sea Island Disputes" The Raffles Bulletin of Zoology Supplement 8 (2000) 9-21, xac
dinh bbn van dé quan trong d6i véi phat trién chung 1a (1) “ving” ma ching ta s& hop tac hodc phat trién chung; (2)
“tinh chat” va “ddi twong” hodc “chi d&” ma ching ta hy vong s& hop tic (danh c4, khoang san, dau, khi, moi
truong, nghién ctru khoa hoc bién, cong vién bién...); (3) “co ché” cho viéc hop tac d6, co thé 1a mot Co quan hay
mot o chirc hoan dan xép phéi hop 1ong; va (4) “Ai” s& tham gia vao cic hoat dong Phat trién Chung hay hop tac
chung do.

7 C6 rat nhiéu bai viét nhung nhitng bai quan trong gdm c6 Hazel Fox, Paul McDade, Derek Rankin Reid, Anastasia
Strati, and Peter Huey, Joint Development of Offshore Oil and Gas: Model Agreement for States for Joint
Development with Explanatory Commentary 1 (London: British Institute of International and Comparative Law
1989); Hazel Fox (ed.)"(eds.), Joint Development of Offshore Oil and Gas: Conference Papers (London: British
Institute of International and Comparative Law 1990); Zhiguo Gao, "Legal Aspects of Joint Development in
International Law" in M. Kusuma-Atmadja, T. A. Mensah and B. H. Oxman (ed.)"(eds.) Sustainable Development
and Preservation of the Oceans: the Challenges of UNCLOS and Agenda 21 (Honolulu: Law of the Sea Institute,
University of Hawaii 1997), 629; Rainer Lagoni. "Report on Joint Development of Non-living Resources in the
Exclusive Economic Zone" International Law Association Reports 63 (1988) 509-69; Masahiro Miyoshi. "The
Basic Concept of Joint Development of Hydrocarbon Resources on the Continental Shelf" IJECL 3 (1988) 1-18; —
——. "The Joint Development of Offshore Oil and Gas in Relation to Maritime Boundary Delimitation" /IBRU
Maritime Briefing 2 (1999) 1-53; David M. Ong. "Joint Development of Common Offshore Oil and Gas Deposits:
"Mere" State Practice or Customary International Law?" AJIL 93 (1999) 771-804; Ian Townsend-Gault, and
William G. Stormont, "Offshore Petroleum Joint Development Arrangements: Functional Instrument? Compromise?
Obligation?" in G. H. Blake, W. J. Hildesley, M. A. Pratt, R. J. Ridley and C. H. Schofield (ed.)"(eds.) The Peaceful
Management of Transboundary Resources (London: Graham & Trotman/M. Nijhoff 1995), 51-76.

¥ Masahiro Miyoshi. "The Basic Concept of Joint Development of Hydrocarbon Resources on the Continental Shelf"
IJECL 3 (1988) 1-18, 5; David M. Ong, "Joint Exploration Areas" in R. Wolfrum (ed.)*(eds.) Max Planck
Encyclopedia of Public International Law Oxford University Press 2012), , paragraph 3.
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chung”, thuong dugc dung nhu mot thuat ngir chung, chi cac hoat dong tur cép do
cung khai thac cac ngudn tai nguyén chung cho téi don phuong phat trién mot tai
nguyén chung ngoai mot ranh gidi dugc dinh san, va cac hoat dong tuong ty gitta
hai cdp d6 nay.’

Mot s6 hoc gia wu tién st dung dinh nghia ‘phat trién chung’ theo nghia
rong, theo do, phat trién chung bao gdm khéng chi su tham gia truc tiép cua qudc
gia ma con 1a viée cac qudc gia nay str dung mot sé chinh sach cu thé thuc nham
thuc day khai thac chung théng qua hoat dong cia cac cong ty dau khi tai mot sd
vung nhét dinh. Tir do, ‘phat trién chung’ dugc dinh nghia la viéc “mot hay nhiéu
nude quyét dinh chia bat ky quyén loi nao ctia minh ddi véi mot ving xac dinh va,
& mot mirc ndo do6, thuc hién quan 1y chung nham muyc dich kham pha va khai thac
cac tai nguyén.’'’ Tuy nhién, da sb cac nghién ctru lai wu tién st dung dinh nghia
hep vé phat trién chung va gidi han n6 & cac thoa thuan giita cac chinh phu, loai trir
cac lién doanh giita chinh phu va coéng ty dau khi hay ctia cic nhém cong ty tu
nhan tham gia gbp vén."' Nhu vdy, phét trién chung c6 thé duoc dinh nghia 13
“mot thoa thuan phat trién gitra hai qudc gia nham chia sé chung [tai nguyén thién
nhién] theo mot ty 1& nhét dinh thong qua hop tac giita hai nude va bién phap qudc
gia & mot vung dugc chi dinh ¢ [ving bién] ma & d6 ca hai hoic mot trong hai

qudc gia tham gia c6 quyén theo quy dinh cua luat qudc t&.”"

Nhin chung, hop tac chung c6 thé duogc phan biét boi chic ning cua nd
trong phan dinh vung bién. Cu thé, mot hi¢p dinh vé phat trién chung co thé duoc
ky két truéc hodc song song véi viée thuc hién cong udc phan dinh ving bién."

? Xem ‘Conclusions and Recommendations’ in Mark J. Valencia, and C. Y. Li, Geology and hydrocarbon potential
of the South China Sea and possibilities of Joint Development: proceedings of the Second EAPI/CCOP Workshop
East-West Center, Honolulu, Hawaii 22-26 August 1983 (Oxford: Pergamon Press 1985), x.

' Tan Townsend-Gault. "Joint Development of Offshore Mineral Resources - Progress and Prospects for the Future"
National Resources Forum 12 (1988) 275.

' Xem Masahiro Miyoshi. "The Basic Concept of Joint Development of Hydrocarbon Resources on the Continental
Shelf" IJECL 3 (1988) 1-18, 5; . "The Joint Development of Offshore Oil and Gas in Relation to Maritime
Boundary Delimitation" IBRU Maritime Briefing 2 (1999) 1-53, 3; Rainer Lagoni. "Report on Joint Development of
Non-living Resources in the Exclusive Economic Zone" International Law Association Reports 63 (1988) 509-69;
Hazel Fox, Paul McDade, Derek Rankin Reid, Anastasia Strati, and Peter Huey, Joint Development of Offshore Oil
and Gas: Model Agreement for States for Joint Development with Explanatory Commentary 1 (London: British
Institute of International and Comparative Law 1989), 45.

12

, Joint Development of Offshore Oil and Gas: Model Agreement for States for Joint Development with
Explanatory Commentary 1 (London: British Institute of International and Comparative Law 1989), 45.

" Pdi voi cac nghién ciru tap trung vao phat trién chung thay cho ranh giGi trén bién, xem bai trén; Sun Pyo Kim,
Maritime Delimitation and Interim Arrangements in North East Asia (The Hague: Martinus Nijhoff 2004) (the latter
however briefly alludes to joint development as an additional element of maritime boundaries); Pdi v6i cac bai viét
bao quat phét trién chung & cac ving di phan dinh ciing nhu chua phan dinh, xem Masahiro Miyoshi. "The Joint
Development of Offshore Oil and Gas in Relation to Maritime Boundary Delimitation" IBRU Maritime Briefing 2
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Khi phat trién chung dugc thuc hién song song vdi cong ude phan dinh ving bién,
n6 c6 chiic nang ‘tach qua trinh phan dinh khoi van dé vé tai nguyén’ va tir d6 tao
diéu kién cho viéc ky két cong udc phan dinh.'* Mt khac, khi khong c6 cong wdc
phan dinh, hay trong tinh huéng cta ving bién tranh chip, phat trién chung dugc
coi 1a mot ‘dan xép tam thoi co tinh thuce tidn’ cho phép cac bén tranh chép c6 thé

c A ~ 7 N A 4 AY A a3 A A 15
ti€p can cac tai nguyén trong cac vung tranh chap hoac chong lan.

Trong bbi canh cua Bién Déng thi ‘phat trién chung’ dong vai trd 1a mot dan
xép tam thoi c6 tinh thyc tién trong khi chd doi mot giai phap cudi cung d6i voi
cac tranh chép tai day. Va khi ma ‘phat trién chung’ dugc coi nhu giai phap tam
thoi ctia tranh chap, pham vi dia 1y cua khu vuc nay phai dugce gan voi tranh chip
d6. Pay chinh 1a xuit phat diém cua ¥ tudng vé viéc sit dung ‘ving bién tranh
chap’ hay ‘tranh chap bién’ lam khuén kho cho qua trinh thyc hién phat trién
chung

3. Cic tranh chép, yéu sach tranh chap va vung bién tranh chip

Tranh chdp Bién Pong theo cich goi hién nay thuc ra 1a mot mang ludi
chang chit cc tranh chip vé chu quyén dao va cac yéu sach trén bién. Pay 1a hai
khai niém lién quan nhung khong dong nghia véi khai niém vé ‘ving bién tranh
chap’. Pé thay rd hon, c6 thé bat dau bang cai nhin tong thé vé loai tranh chap dau
tién, tranh chap chu quyén dbi vai cac dao trén Bién Pong.

3.1. Tranh chdp chii quyén déi véi dio

Pinh nghia thong thuong cta ‘tranh chap’ c6 thé dugc tim thiy trong vu
Mavromatis & 46 Toa an Thuong truc Cong 1y Qudc té da dinh nghia tranh chap 1a
‘su bat df’)ng vé mét diém cua luat hay thuc tién, mot xung dot vé céc quan diém vé

luat hay vé loi ich giira hai nguoi.”'

Vi1 dinh nghia nay, trén thuc t€ s€ c6 nhiéu ddo tranh chap trén Bién Dong
do su xung dot trong yéu sach vé chu quyén doi voi cac dao do gitta cac quoc gia
ven bién. Hai tranh chap chu quyén noéi ti€ng nhat tai day li€n quan dén hai quan

(1999) 1-53, 3; Rainer Lagoni. "Report on Joint Development of Non-living Resources in the Exclusive Economic
Zone" International Law Association Reports 63 (1988) 509-69.

14

. "Report on Joint Development of Non-living Resources in the Exclusive Economic Zone" International
Law Association Reports 63 (1988) 509-69, 548.

'S Nhu trén., 549.

' Mavrommatis Palestine Concessions, Greece v United Kingdom, Objection to the Jurisdiction of the Court,
Judgment No 2, 30 August 1924, (Ser A 10), .
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dao Hoang Sa va Truong Sa.'” Hoang Sa 12 mot nhom ciia hon ba muoi dao nho,
bai da va bii can nam & chinh bac ciia Bién Pong va céu thanh d6i tuong tranh
chap song phuong cua Viét Nam va Trung Qudc.'® Tranh chip trén quan dao
Truong Sa, mdt nhom gém hon mdt traim dao nho, bai d4 va bii can nam rai rac
trén mot khu vuc rong 16n & giira Bién Dong, lién quan dén nim quéc gia 1a Brunei,
Trung Qudc, Malaysia, Philippine va Viét Nam. Tuy nhién, pham vi yéu sach cia
nim quéc gia nay lai khong gibng nhau: Trung Quéc va Viét Nam tuyén bd chu
quyén véi toan bd Trudng Sa, Philippine yéu sach mot phan 16n quan dao,
Malaysia yéu sach mot sd ciu trac va Brunei yéu sach mot ciu trac. Mot tranh
chéap chil quyén dao gan ddy di thu hut sy quan tdm cta cong dong qudc té 1a tranh
chap gitta Trung Qudc va Philippine véi Bai Vanh Khin, mot cau tric bao gom
mot s dao da nam & phia bac cua Hoang Sa va cach bo bién gan nhat cia
Philippine 124 hai Iy."

Pi c6 mdt qudc gia dwa ra mot sd yéu sach vé chit quyén khong thé chdi cai
cia minh d6i véi ca ba quan dao nay trén Bién Pong va bac bo yéu sach cua cac
bén tranh chép khac con lai v6i ¥ rang thuc té khong ton tai tranh chap. Nhung
quan diém d6 khong thé thay d6i duoc thuc té duoc Toa Cong 1y Quéc té khang
dinh trong vu Giai thich cdc Cong udc Hoa binh véi Bulgari, Hungari va Rumani
(Interpretation of Peace Treaties with Bulgaria, Hungary and Romania): ‘su ton
tai hay khong ton tai ciia mot tranh chap qudc té 1a mot van dé can phai xac dinh
mot cach khach quan. Viéc don thuan bac bo sy ton tai cia mét tranh chép khong
ching minh duoc 1a n6 khong ton tai.”*’

3.2. Hai logi viing bién tranh chdp

Trong khi su ton tai cua mot dao bi tranh chép phu thudc vao su ton tai
khdch quan cia cac yéu sach xung dot vé cha quyén dbi véi 1anh tho do, thi khai
niém vé ‘vung bién tranh chép’ lai van hanh theo mot cach khéac. Can phai phan
biét gitta hai loai ving bién tranh chip, do hai loai nay mdc du c6 nhiéu diém

7V 6i hai tranh chdp nay, xem R Emmers, Geopolitics and maritime territorial disputes in East Asia (Routledge,
London, 2009), ch 4.

Bvi muc dich hién tai, DéioLoan duoc coi lg‘l mot ghﬁp cua Trung Quéc, phu hop véi chinh sach ‘mdt Trung Quéc’
cua ciac nuéc ASEAN. D€ c6 céi nhin tong thé vé Pai Loaon, xem J Crawford, The Creation of States in
International Law (2nd edn, Clarendon Press, Oxford, 2006), 198-220.

' Xem Keyuan Zou. "Scarborough Reef: a new flashpoint in Sino-Philippine relations?" Boundary & Security
Bulletin 7 (1999) 71-81; Philippine Position on Bajo de Masinloc and the Waters Within its Vicinity, 18 April 2012
available from http://www.dfa.gov.ph/main/index.php/newsroom/dfa-releases/5216-philippine-position-on-bajo-de-
masinloc-and-the-waters-within-its-vicinity (last visited: 30 April 2012).

% Interpretation of Peace Treaties with Bulgaria, Hungary and Romania, ICJ, Advisory Opinion, (1950).
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ch@mg chéo nhung vé khai niém lai hoan toan khac biét. Loai vung bién tranh chép
dau tién phat sinh tir cac yéu sach chong chéo trén bién ma céc bén dua ra; loai thir
hai t6n tai do danh nghia d6i véi ving lanh thé phat sinh bi tranh chap.”' Lién quan

dén ca hai loai tranh chap 1a khai niém v€ quyén trén bién.

Xuéat phat diém dé xac dinh quyén trén bién 13 Cong wdc vé Luat Bién cia
Lién Hop Qubc (UNLCOS),* trong d6 cac ving bién khac nhau cing vdi cac quy
ché ctia chung dugc hinh thanh. Theo UNCLOS, mdt qudc gia ven bién cd quyén
yéu sach mot ving 1anh hai 12 hai Iy (Piéu 3), mot ving dic quyén kinh té 200 hai
ly (Diéu 55) va mot thém luc dia kéo dai t6i ria ngoai cua 18 luc dia hodc téi mot
khoang dai 200 hai 1y tinh tir duong co s trong trudng hop ria ngoai cua 18 luc dia
khong vuon xa téi khoang cach do (Piéu 76). Co thé dé dang nhan thay rang mot
khi khoang cach giira hai bo bién dbi dién khéng vuot qua hai 1an chiéu réng cua
mot trong cac vung ké trén (Ianh hai, ving dic quyén kinh té hay thém luc dia
(ngoai 200 hai 1y)), ving bién tranh chap s& 1a khu vyc chong 1an giira cac ving do.
Ciing c6 thé d& dang thay rang néu mot ving dat rd rang c6 thé tao ra mot ving
bién, du cho nd c6 12 1anh hai hay lanh hai, ving dic quyén kinh té va thém luc dia,
thi viing bién tranh chap s& 1a toan b khu vyc phat sinh.

Nhung tinh huéng ¢ Bién Pong lai khong don gian nhu vay.> Thuc té 1a yéu
sach trén bién ciia mot qubc gia & Bién Pong lai dang bi cac quoc gia khac phan
d6i. O day xuat hién khai niém vé ‘tranh chap vé yéu sach trén bién’ s& duoc trinh
bay dudi day.

3.3. Hai logi tranh chdp vé yéu sdch trén bién ¢ Bién Dong

C6 hai loai ‘tranh chip vé yéu sach’ gitta cac qudc gia ven bién bao quanh
Bién Pong. Loai tht nhat lién quan dén yéu sach ‘duong dut doan’ cua Trung
Qudc va loai thtr hai lién quan dén yéu sach ving bién ciia Trung Qudc phat sinh
tir cac cau tric & Bién Pong.

?! Piéu nay 13 dua theo nguyén tic ‘dét thdng trj bién’.

> "The United Nations Convention on the Law of the Sea, Montego Bay, 10 December 1982". UNTS 1833 396-
581.

» Tat nhién, & Bién Pong, c6 mot s6 ‘ving bién tranh chap theo loai thur nhat. Ching han, c6 nhiing ving déc
quyen kinh té va thém luc dia chong lan giira Trung Qudc va Viét Nam nam ngoai Vinh Bic B9, ving dic quyén
kinh té chong 1an giita Indonesia va Viét Nam (thém luc dia trong ving dugc phan dinh vao niam 2003), va ving dic
quyén kinh té va thém luc dia chong 1an giita Malaysia va Viét Nam.
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‘Pudng dut doan’ 1a duong cho dén gan day chi ton tai mot cach map mo
trong ban db ndi dia ctia Trung Qudc,”* 1an dau tién nd duogc cong dong quoc té
cha ¥ toi 1a vao thang 5 ndm 2009 khi duoc mo ta trong mot ban d6 dinh kém
Céng ham Trung Qudc gui 1én Tong Thu ky Lién Hop Qudc.* Trong Céng ham
ctia minh, Trung Quéc d3 bay to quan diém sau:

Trung Qudc c6 chu quyén khong thé chdi cai dbi voi cac dao ¢ Bién
DPoéng va cac ving bién lién ké, va duoc hudng quyén chu quyén va
quyén tai phan d6i voi cac ving bién co lién quan ciling nhu day bién va
tang dat cai cta cac ving d6 (xem ban d6 dinh kém). Quan diém trén da
duoc Chinh phit Trung Qudc lién tuc giit vitng va dugc cong dong qubc
té biét dén mét cach rong rai. %

Chinh phét Trung Qubc di khong lam rd ¥ nghia cta ban do ‘dudng dit
doan’ ma thong qua cic hanh dong va 10i nodi ciia minh cho thly mot yéu sach
ving bién hodc mot yéu sach vé quyén va loi ich trén bién trong vung ‘dudng dut
doan’. Nhung mét yéu sach nhu vay khong thé khién cho toan b ving bién trong
ving ‘dudng dut doan’ & Bién Pong trd thanh ‘cé tranh chip’. Ly do 1a boi mot
yéu sach trén bién can phai dugc xem xét boi luat qudc té.

Nhu Toa Cong 1y Qubc té da khang dinh trong vu Fisheries:

Viéc phan dinh cac ving bién ludn c6 yéu té qudc t&; nd khong thé
chi dya vao ¥ chi ctia mot qudc gia ven bién thé hién qua ndi luat
quéc gia d6. Mic du dung 1a hanh dong phan dinh thuc té 1a mot
hanh dong don phuong, vi chi c6 qubc gia ven bién méi c6 du ning
luc dé thyce hién, nhung tinh hgp phap cia viéc phan dinh trong quan
hé voi cac qudc gia khac s& phai phu thudc vao lut phap qubc té.”

*Véi lich sir cac yéu sach, xem Li Jinming, va Li Dexia. "The Dotted Line on the Chinese Map of the South China
Sea: A Note" ODIL 34 (2003) 287-95.

» Cong ham cua Trung Qubc phan di cac hd so chung va don phuong ciia Viét Nam va Malaysia vé cac yéu sach
thém luc dia ciia hai nuéc nay 1én Uy ban ranh gi¢i thém luc dia. Xem 'Note Verbale No. CML/17/2009 dated 07
May 2009 of the Permanent Mission of the People's Republic of China to the United Nations',
<http://www.un.org/depts/los/clcs_new/submissions_files/mysvnm33 09/chn_2009re mys vam_e.pdf>, (English
translation) (protesting Malaysia-Vietnam Joint Submission to the Commission on the Limits of the Continental
Shelf)'Note Verbale No. CML/18/2009 dated 07 May 2009 of the Permanent Mission of the People's Republic of
China to the United Nations',
<http://www.un.org/depts/los/clcs new/submissions_files/vnm37 09/chn_2009re vnm.pdf>, (English translation)
(protesting Vietnam Submission to the Commission on the Limits of the Continental Shelf).

% Nhu trén, doan 2.

" Fisheries Case (United Kingdom v. Norway), Merits, Judgement, 18 December 1951, ICJ Reports (1951) 116,
132.
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C6 nhiéu y kién cho rang chi khi mot yéu sach ctia mot qudc gia duoc xac
dinh 13 phu hop voi luat phap qudc té thi yéu sach d6 méi c6 thé tao nén mot ving
chéng 1an v6i vung bién da duoc mot qudc gia khac xac dinh mot cach hop
phap.Co thé so sanh diém nay véi tuyén bd ciia Toa Luat Bién Qudc té vé khai
ni¢m cua viéc phan dinh bién:

Viéc phan dinh s& gia dinh mot khu vuc véi cac quyén chong 14n. Do
d6, budc dau tién khi thuc hién bat ky hoat dong phan dinh nao 13
xé4c dinh xem c6 ton tai cic quyén hay khong va chung cé bi chong
lan hay khong.*®

Tuong ty nhu vay, Phu luc VII cua Toa Trong tai trong vu Barbados v
Trinidad and Tobago c6 ndi: ‘két qua cta su phat trién cua luat nhu da néu ¢ trén
1a, ngay nay da c6 su nhét tri rang xuat phat diém cua bat ky mot hoat dong phan
dinh nao 1a quyén ctia ctia mot qudc gia ddi voi mot vung bién...”.*" Khai niém vé
‘quyén’ ma ca Toa Luat Bién Quéc té va Phu luc VII Toa Trong tai déu nhan manh
cho thiy mot yéu t6 vé tinh hop phap ctia mot yéu sach trén bién.

Tinh hop phép cua yéu sach ‘dudong dut doan’ ciia Trung Qudc 1 chu dé
tranh cii gitta mot bén 1a Trung Qudc, véi quan diém co phan khong rd rang, va
bén kia 1a cac qubc gia ven bién con lai. Philippine va Viét Nam di bac bo yéu
sach ‘duong dut doan’- mot quan diém dugce Trung Qubce sir dung ngay cang rong
rdi, v6i 1ap ludn rang né khéng phu hop véi nguyén tic co ban cia UNCLOS.*
Trong Thong bao va Tuyén bd Yéu sach dé bat dau khoi kién Trung Quéc 1én Toa
Trong tai, Philippines da dé trinh rang Trung Qudc, cling nhu Philippines, chi co
thé yéu sach cac ving bién dya trén UNCLOS,”' qua d6 gian tiép bac bo su ton tai
clia cac ving bién khac véi cac ving duge quy dinh trong Cong udc. Viét Nam
cling c6 quan diém phép 1y twong tu: trong viéc phan doi Pao luat cia Trung Qudc
& ving dic quyén kinh té va thém luc dia,’” Viét Nam da tuyén bd rang nuédc nay
khong thtra nhan cac ‘loi ich lich s’ ma Trung Quéc dd nhic dén trong Pao luat

8 Dispute concerning delimitation of the maritime boundary between Bangladesh and Myanmar in the Bay of
Bengal (Bangladesh/Myanmar), Judgment, 14 March 2012, ITLOS List of cases No 16,
http://www.itlos.org/fileadmin/itlos/documents/cases/case no 16/1-C16 _Judgment 14 02 2012.pdf, para 397.

* Barbados/Republic of Trinidad and Tobago, Arbitral Award, 11 April 2006, XXVII RIAA 147-251, para 224,

%% Xem Robert Beckman. "The UN Convention on the Law of the Sea and the Maritime Disputes in the South China
Sea" AJIL 107 (2013) 142-63, 157-8. Can luu y rang Dao luat cia Trung Quoc vé Vung Pac quyén Kinh t€ va
Thém luc dia ndm 1998 da bao luu ‘cac quyen lich su” cua Trung Quoc ma khong chi ra vi tri dia 1y cu thé cua cac
quyén do.

*! Philippines’ Notification and Statement of Claim of 22 January 2013, 1* submission.

32 People's Republic of China: Exclusive Economic Zone and Continental Shelf Act, 26 June 1998 LOS Bull 38, 28.
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nay.” Vi vay, tranh chip lién quan dén ‘dudng dit doan’ trudc hét 1a mot tranh
chéap lién quan dén tinh hop phap cua yéu sach cua Trung Qudc; nd ‘khéng’ 1lam
phat sinh ‘ving bién tranh chip’ trong ving cua duong dut doan. Noi cach khac,
trir khi Trung Qudc ching minh duoc rang yéu sach ‘dudng dut doan’ cua minh co
tinh hop phap theo ludt qudc té, thi s& khong cd ‘vung bién tranh chip’ trong ving
chdng lan gitta ‘duong dat doan’ cua Trung Qudc va cac ving bién ma cac qudc
gia ven bién khac da hinh thanh pht hop véi UNCLOS.

Tranh chap bién tht hai & Bién Pong lién quan dén ‘quyén’ ctia nhitng cau
trac bi tranh chép & Bién bong, cu thé 1a Hoang Sa, Truong Sa va Bai Vanh Khan.
Quyén d6i voi nhitng ciu trac nay duoc diéu chinh béi Diéu 121 cia UNCLOS,
theo do:

1. Pao 1a mot vung dat tu nhién c6 dat bao boc, khi thuy triéu 1én
ving dat nay van ¢ trén mit nudc.
2. Véi didu kién phai tuan tha khoan 3, lanh hai, ving tiép giap,
vung dac quyén kinh té va thém luc dia cua ddo duogc hoach dinh
theo dang cac quy dinh cua Cong ude ap dung cho céac lanh tho dat
lién khéc.
3. Nhitng dao da khong duy tri duoc su sébng con nguoi hay co doi
song kinh té reieng thi khong c6 ving dic quyén kinh té va thém luc
dia.
Piéu 121 1a mot trong nhitng diéu khoan kho giai thich nhat cia UNCLOS.
Vi li do nay va véi cac ‘cam do vé 1anh thd’ cta cac qudc gia ven bién,’* viéc cac
cac qubc gia ven bién co quan diém trai nghich vé viéc giai thich va ap dung Piéu
121 d6i véi cac cau trac bi tranh chip ¢ Bién Pong 1a hoan toan dé hiéu.
Trung Qudc, thong qua ludt phap trong nudc, trao d6i ngoai giao va hanh
dong ctia minh, da bay to quan diém nay.” Cac nudc khac khong chia sé quan

3 Xem Viet Nam: Protest against People's Republic of China: Exclusive Economic Zone and Continental Shelf Act,
26 June 1998 LOS Bull 38, 54, 55.

** Xem Bernard H. Oxman. "The Territorial Temptation: A Siren Song at Sea" AJIL 100 (2006) 830-851.

33 Trong Céng ham giri Tong Bi thu LHQ vao thang 4/2011 Trung Qudc da tuyén bd rd rang rang Trudng Sa c6 quy
ché EEZ va thém luc dia. Xem 'Note Verbale No. CML/8/2011 dated 14 April 2010 of the Permanent Mission of the
People's Republic of China to the United Nations',
<http://www.un.org/depts/los/clcs_new/submissions_files/vnm37 09/chn 2011 re phl e.pdf>, (English
translation) (in respose to the Note Verbale No. 000228 of the Permanent Mission of the Republic of the
Philippines). Xem thém the Position Paper that China attached to the Letter addressed to the UN Secretary General
dated 9 June 2014. Quan diém ctia Trung Qudc lién quan dén quy ché cua Bai Vanh Khan thi khong dugc rd rang
bang. Nhung gin diy, Trung Qudc di ap dat 1énh ciAm dénh bat ca trong ban kinh 15nm cta Bai Vanh Khan.
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diém cua Trung Qudc. Indonesia 13 nudc khong ¢ yéu sach ddi véi cac cau tric bi
tranh chdp, nhung van c6 thé s& bi anh hudng bdi cac ving bién cta nhiing cdu
tric ndy, di khang dinh 16 rang khéng mot cau tric nao trong quan dao Trudng Sa
c¢6 kha ning tao ra ving dic quyén kinh té va thém luc dia.’® Ciing c6 thé thay rang
Malaysia va Viét Nam, thong qua céc hd so chung va don phuong nop 1én Uy ban
gi61 han thém luc dia vé viéc kéo dai thém luc dia tir bd bién, da bo qua Truong Sa
va c¢6 xu hudng cung quan diém véi Indonesia.”” Quan diém rd rang cua Philippine
1a da s6 céc cau tric dao & Trudng Sa la dao da vi thé khong thé c6 nhiéu hon lanh
hai 12 hai ly.*®

Do d6, dén nay vin khong c6 sy dong thuan giita Trung Qudc va Indonesia,
Malaysia, Philippine va Viét Nam rang cac ving bién hinh thanh tir cic cau triic bi
tranh chap ¢ Bién Pong chong lan véi cac ving ¢ bo bién ddi dién. Nguoce lai,
trudc hét ton tai mot tranh chap lién quan dén viéc liéu rang cac cau tric ¢ Bién
Pong c6 thé hinh thanh cac ving bién 16n hon 12 héi 1y cta lanh hai dé c6 thé tao
ra su chong 1an d6 hay khong.” Néi cach khéc, co ton tai mot tranh chap vé quy
ché ctia nhitng cau triic nao theo Pidu 121 UNCLOS, cu thé 1 liéu chung c6 phai
1a ‘da0’ va c6 kha ning tao ra ving dic quyén kinh té (EEZ) va thém luc dia hay

XemlJaime Laude. China imposes fishing restrictions around Panatag. The Philippine Star, 2 May 2013 - 12:00am.

% Xem diém 3, Note Verbale No. 480/POL-703/VII/10 dated 08 July 2010 of the Permanent Mission of the
Republic of Indonesia to the United Nations',
<http://www.un.org/depts/los/clcs_new/submissions_files/mysvam33 09/idn_2010re_mys _vnm_e.pdf>, (English
translation) (in response to Note Verbale No. CML/17/2009 dated 07 May 2009 of the Permanent Mission of the
People's Republic of China).

7 Xem R Beckman, 'South China Sea: Worsening Dispute or Growing Clarity in Claims?' [2010] RSIS
Commentaries 90/2010 16 August 2010 (S. Rajaratnam School of International Studies (RSIS), Nanyang
Technological University, Singapore); TL McDorman, 'The South China Sea after 2009: Clarity of Claims and
Enhanced Prospects for Regional Cooperation?' in M McConnell and others (eds), Ocean Yearbook (24, Martinus
Nijhoff, Leiden, 2010) 507, 516-17, 521. Trong hd so don phuong Viét Nam c6 vé nhu di c6 quan diém 1a khong
mdt cdu tric nao & Hoang Sa c6 quy ché 16n hon 12 hai 1y ciia lanh hai.

*¥ Xem Philippine Paper on ASEAN-China Zone of Peace, Freedom, Friendship and Cooperation (ZoPFF/C) in
WPS (SCS). Xem thém Thong béo va Tuyén bd yéu sach ngay 22/1/2013 ciia Philippine dé khoi kién trong tai theo
Chwong VII vé6i Trung Qude, trong d6 chi gidi han ¢ Bii Vanh Khin va mot s6 cau trac & Truong Sa ma Trung
Qudc hién dang chiém dong. Tuy nhién, néu doc k¥ hd so c& Philippine c6 thé thay rang Philippine thuc ra co quan
diém 12 khong mot cdu truc nao & Trudng Sa c¢6 quy ché hon 12 hai 1y cua lanh hai. True d6, quan diém cua
Philippine 14 twong d6i ddng nhét, va chi tuyén bd mot cai chung chung 1a quy ché cua cac dao (theo PIéu 121
UNCLOS) 4p dung cho céc ciu trac ma nudc nay yéu sach. Xem 'Philppines: Republic Act No. 9522: An Act to
Amend Certain Provisions of Republic Act No. 3046, as Amended by Republic Act No. 5446, to Define the
Archipelagic Baselines of the Philippines, and for Other Purpose' (2009) 70 Law of the Sea Bulletin 32. See also
'Note Verbale No. 000228 dated 05 April 2011 of the Permanent Mission of the Republic of the Philippines to the
United Nations', <http://www.un.org/depts/los/clcs new/submissions_files/mysvnm33 09/phl re chn 2011.pdf>,
(in response to Note Verbale No. CML/17/2009 and CML/18/2009 dated 07 May 2009 of the Permanent Mission of
the People's Republic of China).

¥ Khong c6 sy chong lan giita mot vung lanh hai va mdt vung déc quyén kinh té hay thém lyc dia boi chii quyén ddi
v6i lanh hai dwgc wu tién hon quyén chu quyén d6i véi hai ving con lai. Xem Bangladesh/Myanmar and
Nicaragua/Colombia
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chi 1a ‘ddo da’ va chi c6 lanh hai 12 hai ly. Nhiing vung bién tranh chap hinh
thanh boi Hoang Sa, Truong Sa va Bai Vanh Khan 1a cac vung 1anh hai 12 hai ly
bao quanh céc ciu tric nira chim nira ndi trén ba co s& tranh chap dao nay & Bién
Pong. Vi vay cau hoi con lai 1a cau hoi vé thyuce tién: xac dinh xem nhiing cAu trac

nao ndm trén mat nudc luc thuy tri€u cao.

Mit khac, néu diing 1a c6 ton tai ‘ddo’ & Hoang Sa, Truong Sa hay Bii Vanh
Khin theo nghia ma chung c6 thé duy tri su sdng con ngudi va c6 doi sdng kinh té
riéng, thi s& c6 nhitng ving chong lan gitta cac vung dic quyén kinh té va thém luc
dia duoc hinh thanh tir cac cdu trac d6 va cac vung bién twong tmg hinh thanh tir
cac bd bién ddi dién. Tir d6 phat sinh mot cau hoi: lidu toan bd cac ving tranh chép
c6 tré thanh ‘ving bién tranh chap’ dé co thé thuc hién phat trién chung hay
khong? C6 mot 1y do xac dang dé tra 1oi 1a khong. “Vung bién tranh chap’ cia
nhiing ‘d4o tranh chap’ bang cach ap dung cac nguyén tic phan dinh dé tich ching
khoi cac ving bién dugc hinh thanh tir 13nh thé khong tranh chap cua qubc gia ven
bién.

4. Két luan: Huéng t6i mot khuon kho phat trién chung & Bién Pong

Nhu d néu & trén, muc dich chinh ciia bai viét nay 1a phéan biét giita hai khai
niém ‘tranh chap vé yéu sach bién’ va ‘ving bién yéu sach’. Can phai nhin manh
rang mot s6 tranh chap & Bién Pong dung 13 ¢6 lién quan dén yéu sach trén bién,
nhung chua chic di 1am phét sinh ‘ving bién tranh chap’. Chi khi mot yéu sach
trén bién dugc coi 12 hop 18 thi cau hoi vé ‘ving bién tranh chap’ méi phét sinh.

Véi khuon khé trén, c6 mot sé van dé phap 1y can phai dugc ra soat dé co
thé dinh nghia dugc ‘ving bién tranh chdp’ & Bién Déng. Nhimg vain dé nay bao
gom:

(1) Li¢u yéu sach ‘duong dat doan’ co thé duogc bién minh dua trén cac co s&
khac ngoai UNCLOS, nhu lich st, hay khong;

(ii) Viéc giai thich va 4p dung Diéu 121 UNCLOS véi cic cdu trac tranh
chap ¢ Bién Pong;

(iii) Viéc ap dung mot cach thuc su cic nguyén tic phan dinh dé tach cac
vung bién hinh thanh tir dat lién va khong bi tranh chip khoi cc cdu trac hinh
thanh tir cic cAu trac bi tranh chip ¢ Bién Pong trong trudng hop nhimg cau tric
nay la ‘dao’ theo Diéu 121(3).
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Can phai luu ¥ rang hai van dé dau tién 1a cau hoi “C6/Khong”. Nhirng tranh
chap vé van dé nay, vé ban chat, khong thé duoc giai quyét thong qua dam phan do
cac bén c6 quan diém trai nguoc. Tuong tu nhu vay, cac nguyén tic phan dinh theo
UNCLOS khéng gitp gi dugc cho viée giai quyét cac tranh chap vé phan dinh.
Trong bdi canh d6, mot cau hoi khac can phai duoc dat ra: Co tdn tai mot co ché
khac dé giai quyét nhimng tranh chip nay giita cac bén vé viéc giai thich va 4p dung
UNCLOS hay khong? Pay la nhitng cau hoi quan trong trong viéc quan ly tranh
chap & Bién Pong, ké ca qua hinh thirc phat trién chung. Nhung day 1a chu dé danh
cho mot thoi diém khac.

Tién s§. Nguyén Pang Thang, Khoa Luat Qudc té, hoc vién Ngoai giao Viét Nam. Bai
viét dugc trinh bay tai Hoi thao Céc van dé Bién va Cong wéc Lién Hop Quéc vé Luat
bién (UCNLOS): Chia sé cach Tiép cin ciia Chau Au va Chau A d6i véi Tranh chap
Lanh Thé do Hoc vién Ngoai giao 16 chikc vdi sw hé tro ciia Lién minh Chédu Au.
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